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iKLIM DEGIiSIKLiGI VE HUKUK
Prof. Dr. Ergin ERGUL"

Ozet

Iklim degisikligi, son yillarda kiiresel giindemin 6énemli konularindan
biri haline gelmistir. Bu genis kapsamli ve ¢ok boyutlu sorun, birgok bi-
limsel disiplinle birlikte, hukuk alanini da etkilemektedir. Hukuk, kus-
kusuz iklim degisikligi gibi cok boyutlu kiiresel sorunlarla miicadelede
onemli bir rol oynar. Bu karmasik sorunun ¢oziimiinde sadece hukuki
tedbirler yetersiz kalirken, hukukun katilimi olmaksizin da basar: sans1
basar1 sans1 bulunmamaktadir. Calisma ulusal ve uluslararas: literatiir
1s1ginda iklim degisikligi olgusu ile bununla baglantili iklim adaleti, ik-
lim davalar ve siirdiiriilebilirlik gibi kavramlarm ulusal ve uluslararasi
boyutlariyla hukuku nasil etkiledigini ele almaktadir. Bunun yani sira
cevrenin korunmasi ve g¢evre hukuku ile i¢ ice gegen, iklim istikrarim
saglamay1 amaglayan hukuki diizenlemelerin nitelikleri, amaclar1 ve di-
ger hukuk dallariyla iligkileri ele alinmakta ve ge¢miste ¢evrenin anaya-
sallasmas1 olgusuna benzer sekilde gelismekte olan iklimin anayasal-
lasmasina dikkat ¢ekilmektedir. Son olarak Tiim bu gelismelerin ¢evre
hukukundan ayr1 bir hukuk disiplini olarak iklim hukukunun ortaya
ciktig1 seklinde degerlendirilip degerlendirilemeyecegi sorusunun ceva-
b1 verilmektedir.

Anahtar Kelimeler: Iklim degisikligi, Iklim adaleti, Iklimin anayasal-
lasmas1 Cevre ve iklim hukuku.

*  Prof. Dr., Ankara Medipol Universitesi Hukuk Fakiiltesi, Genel Kamu Hukuku Anabilim
Daly, Tiirkiye, e-posta: ergin.ergul@ankaramedipol.edu.tr, ORCID: 0000-0002-6974-6594.
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CLIMATE CHANGE AND LAW

Abstract

Climate change has become one of the significant topics on the global
agenda in recent years. This extensive issue, affecting numerous scienti-
fic disciplines, also has a profound impact on the field of law. Law plays
a crucial role in combating multifaceted global challenges like climate
change. However, while legal measures alone are insufficient to solve
this complex problem, the absence of legal involvement also signifi-
cantly reduces the chance of success.This study examines climate change
and related concepts such as climate justice, climate lawsuits, and susta-
inability, in light of national and international literature. It delves deeply
into the national and international effects of these issues on law. Particu-
larly, it focuses on the qualities, objectives, and relationships with other
branches of law of legal regulations aimed at maintaining climate stabi-
lity, which are intertwined with environmental protection and environ-
mental law. The study discusses the development of the constitutionali-
zation of climate in a manner similar to the past process of environmen-
tal constitutionalization. Finally, the question of whether all these deve-
lopments can be considered as the emergence of climate law as a distinct

legal discipline separate from environmental law is being answered

Key Words: Climate change, Climate justice, Constitutionalization of

climate, Environmental and climate law.



iSLAM HUKUKUNDA UCRETLE KEFALET

Dogc. Dr. Meliksah AYDIN*

Ozet

Sozliikte “ilave etmek, boynuna almak, sorumluluk eklemek” gibi anlamla-
ra gelen kefalet kelimesi hukuk 1stilahinda ise “bir kimsenin bir borcun
veya bir malin istenmesi yahut bir sahsin teslim edilmesi hususlarinda
bir zimmete baska bir zimmetin eklenmesi” seklinde tanimlanabilir. Bu
agidan Islam hukukunda kefalet kelimesinin bugiinkii bildigimiz kefalet
anlamimnda kullanilmas1 Hanefi mezhebinin kabul ettigi bir durum iken,
Maliki, Safii ve Hanbeliler ise kefalet kelimesi yerine daha ¢ok “daman”
kelimesini kullanmislardir. Bahsedilen bu ii¢ mezhebin fikih kitaplarin-
da mala kefalet yerine “daman” kelimesi, sahsa kefalet yerine ise “kefa-
let” kelimesi kullanilmistir.

Tebligimizin asil konusunu olusturan ticretle kefalet konusunda ise
klasik dénem Islam hukukgulari arasinda bir tartisma séz konusu degil-
ken, ozellikle son yiizyildaki Islam hukukgular: gelisen ticari uygulama-
lar1 da gozeterek farkli bakis agilari sunmuslardir.

Klasik dénemdeki Islam hukukgularina gore kefalet sozlesmesi ivaz-
siz ve teberru (bagis) niteligi tasiyan bir sozlesme oldugu igin, kefalet
sozlesmesi ile kefil olan kimsenin kefaletin diger taraflar1 olan alacakl
ve bor¢ludan yahut sézlesmenin tarafi olmayan tiglincii bir kimseden
ticret almasi caiz goriilmemistir. Bu noktada {icretle kefaleti caiz kabul
etmeyen Islam hukukcular1 dort temel noktada bu goriislerini temellen-
dirmislerdir. Birinciye gore, iicretle kefalet bir s6zlesme iginde (kefalet

sOzlesmesi) iki akit yapma anlamu tasir ve bu da hadislerle yasaklanmais-

* Dog. Dr. Selcuk Universitesi Hukuk Fakiiltesi, Islam Hukuku Anabilim Dal, Tiirkiye,
E-posta:aydinmeliksah@gmail.com; ORCID: 0000-0002-4077-5025.
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tir. Ikinci noktaya gore, iicretle kefalet faize yol acar. Ugiincii noktaya
gore tlicretle kefalet riigvettir. Dordiincii noktaya gore ise kefalet sozles-
mesi teberru (bagis) niteliginde bir sdzlesme oldugu icin, bu nitelikteki
bir sdzlesmede ticret almak caiz degildir.

Son yiizyildaki Islam hukukcularindan bazilar klasik goriisii savu-
nurken, bazilar1 bu goriisii savunmakla beraber bazi zorunlu hallerde
ticretle kefil olunabilecegini, banka teminat mektuplari tizerinden bu se-
kilde bir uygulama yapilabilecegini sdylemislerdir. Bazi Islam hukukgu-
lar1 ise banka teminat mektuplarmin ve bu sebeple yapilacak iicretle ke-
faletin caiz oldugunu belirtmislerdir. Onlara gore degisen ticari hayata
ve uyum saglamak adina, eger cevaz verilmezse ticaret yapmanin kolay-
1ig1 ortadan kaybolacaktir. Bu goriis daha ¢ok modern bir bakis agis
sunmaktadir.

Iste bu calismada iicretle kefaletin Islam hukukundaki gériiniimii son
dénem Islam hukukgularinin goriisleri de degerlendirilerek bir karsilag-
tirma yapma imkan1 sunulmaya ¢alisilacaktur.

Anahtar Kelimeler: Islam hukuku, kefalet, ticretle kefalet, banka te-
minat mektubu, katilim bankas.

SURETYSHIP FOR FEE IN ISLAMIC LAW

Abstract

In legal terminology, the term "kefalet," which in the dictionary con-
veys meanings such as "to add, to take responsibility," is defined as "the
addition of one commitment to another commitment in matters of de-
manding a debt or an item, or the delivery of a person" within the field
of law. From this perspective, while the usage of the term "kefalet" in the
sense we know today in Islamic law is accepted within the Hanafi
school. The Maliki, Shafi'i, and Hanbali schools have predominantly
used the term "daman" instead of "kefalet." In the jurisprudential books
of these three schools, the term "daman" has been used for material su-
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rety instead of "kefalet," and the term "kefalet" has been retained for per-
sonal surety.

Regarding the main topic of our presentation, which is suretyship for
a fee, while there was no debate among classical Islamic jurists, especi-
ally in the last century, Islamic jurists have presented different perspec-
tives, considering evolving commercial practices.

According to classical Islamic jurists, since the suretyship contract is
considered gratuitous and characterized by benevolence, it was not de-
emed permissible for the surety to receive compensation from the other
parties to the suretyship contract, namely the creditor, debtor, or any
third party not party to the contract. Islamic jurists who did not deem
suretyship for a fee permissible based their views on four fundamental
points. Firstly, suretyship for a fee implies making two contracts (the su-
retyship contract), which is prohibited according to Hadith. Secondly,
suretyship for a fee leads to usury. Thirdly, suretyship for a fee constitu-
tes bribery. Fourthly, since the suretyship contract is a gratuitous cont-

ract, receiving compensation in such a contract is not permissible.

While some Islamic jurists from the last century uphold the classical
view, some assert this view while also suggesting that suretyship for a
fee may be permissible in certain obligatory circumstances, such as
through bank guarantee letters. Some Islamic jurists affirm the permissi-
bility of bank guarantee letters and thus suretyship for a fee. According
to them, if permission is not granted, the ease of conducting trade will
diminish, necessitating adaptation to the changing commercial landsca-
pe. This viewpoint represents a more modern perspective.

This study aims to evaluate the appearance of suretyship for a fee in
Islamic law, taking into account the views of contemporary Islamic ju-

rists, by comparing various perspectives.

Key Words: Islamic law, suretyship, suretyship for a fee, bank gua-

rantee letter, Islamic banking.






OSMANLI HUKUKUNDA BORC iCiN HAPIS

Dr. Ogr. Uyesi ibrahim ULKER*

Ozet

Hukuk sistemleri uyusmazliklar1 ¢6zmenin yan sira mahkeme karar-
larinin ve sozlesmelerin yerine getirilmesi gorevini de ifa ederler. Bu
amaca ulasmak i¢in hukuk tarihinde bor¢lunun mallarina el konulmas;,
bor¢lunun hapsi, hatta bor¢lunun kolelestirilmesi gibi cesitli zorlama va-
sitalarmin kullanildig1 bilinmektedir. islam hukukgulari tarafindan borg-
luya borg igin eziyet edilmesi ve bor¢lunun kélelestirilmesi kabul edil-
mezken, 6deme giicii oldugu halde borcunu ifa etmeyen borclunun taz-
yik hapsine tabii tutulabilecegi cogunlukla kabul etmislerdir.

Osmanl Islam hukukunun Hanefi yorumuna uygun bir hukuk sis-
temi hayata gecirmistir. Bu sistemde alacali oldugunu iddia eden kisi
kadiya bagvurur ve yargilama sonunda alacakli oldugu sabit olur ise
bor¢luya borcunu 6demesi tembih ediliyordu. Cogunlukla borglular bu
karardan sonra makul siirede borglarin ifa ediyorlardi. Kadi kararina
ragmen borcunu ifa etmeyen kisiler hakkinda alacaklinin talebi ile haciz,
iflas veya bor¢lu hakkinda tazyik hapsi uygulamalarmna basvurulabili-
yordu.

Osmanli uygulamas incelendiginde bor¢lunun hapsi konusunda Is-
lam hukukuna bagli ancak kendine has bir uygulama gelistirildigi soy-
lenebilir. Osmanli kad sicillerinden borg igin hapis uygulamasinin etkili
bir sekilde uygulandig1 anlasilmaktadir. Borcundan dolay1 hapsedilen
kisilerin, alacaklinin talebi ile dogrudan veya kefil ve rehin gibi ek temi-
natlar alinarak serbest birakildig: kayirlarda goriilmektedir. Ayrica borg-

* Dr. Ogr. Uyesi, Selcuk Universitesi Hukuk Fakiiltesi, Hukuk Tarihi Anabilim Dals,
Tiirkiye, E-posta:iulker@selcuk.edu.tr, ORCID:0000-0001-5953-6772.
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lunun borcundan dolay1 hapsedilmesi akrabalarini hatta ayni dinden
veya milletten olan kisileri bor¢luya yardim etme konusunda harekete
gecirerek ona yardimci olmaya yonlendirdigi yine kayitlardan anlagil-
maktadir. Kadiya bor¢lunun 6deme giicii olmadig: yoniinde bir itiraz
yapilmasi iizerine yapilan incelemede bu durum ispat edilirse borclu
hapisten kurtulabilirdi.

Tanzimat déneminde de borg igin hapis uygulamas: devam etmistir.
Cikarilan icra hukukuna dair diizenlemelerde bu konuda hiikiimler bu-
lunmaktadir. 1879 Icra Kanunu hiikiimlerine gore iki nedenle bor¢lunun
hapsi miimkiindiir. Birincisi borcu 6demeyen, kefil de gostermeyen ve
kagma siiphesi olan borglunun hapsidir. Ikinci sebep ise alacakli tarafin-
dan borc¢lunun 6deme kudretinde oldugu ispat edilen bor¢lunun mah-
keme reisinin karar1 ile hapsidir. 1914 Icra Kanunu'nda ise borglunun
hapsi konusunda 6nemli degisiklikler yapilmigtir. 132. madde de firar
edecegi anlasilan bor¢lunun hapsi yine diizenlenmistir. Ancak asil degi-
siklik 6deme emri teblig edilen bor¢luya icra dairesine miiracaat ederek
ddeme giicii, mali durumu ve borcun miktariyla uyumlu bir 6deme pla-
n1 sunmast konusunda yiikiimliiliik getirilmis bu bildirim yiikiimliilii-
gline uymayan veya sundugu 6deme planina uygun édeme yapmayan

borglularin icra reisinin karari ile hapsi diizenlenmistir.

Anahtar Kelimeler: Osmanli Hukuku, Borg, Hapis, Alacakli, Borclu

PRISON FOR DEBT IN OTTOMAN LAW

Abstract

In addition to resolving disputes, legal systems also fulfill the duty of
executing court decisions and contracts. It is known that various means
of coercion have been used in the history of law to achieve this goal,
such as confiscation of the debtor's property, imprisonment of the
debtor, and even enslavement of the debtor. While Islamic jurists do not
accept tormenting the debtor for debt and enslaving the debtor, they
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mostly accept that the debtor who does not fulfill his debt even though
he has the ability to pay can be subjected to coercive imprisonment.

The Ottoman Empire implemented a legal system in accordance with
the Hanafi interpretation of Islamic law. In this system, the person who
claimed to be a creditor applied to the judge and if it was determined
that he was a creditor at the end of the trial, the debtor was warned to
pay his debt. Mostly, debtors were paying off their debts within a reaso-
nable time after this decision. People who did not fulfill their debts des-
pite the judge's decision could be subject to seizure, bankruptcy, or coer-
cive imprisonment against the debtor upon the request of the creditor.

When the Ottoman practice is examined, it can be said that a unique
practice was developed regarding the imprisonment of the debtor,
which was based on Islamic law. It is understood from the Ottoman
judge records that the practice of imprisonment for debt was effectively
implemented. It is seen in the records that people who were imprisoned
due to their debts were released upon the request of the creditor, either
directly or by obtaining additional guarantees such as guarantors and
pledges. In addition, it is understood from the records that the impri-
sonment of the debtor for his debt leads his relatives and even people of
the same religion or nationality to mobilize and help the debtor. If an ob-
jection was made to the kad stating that the debtor was not able to pay
and this situation was proven in the examination, the debtor could be

released from prison.

The practice of imprisonment for debt continued during the Tanzimat
period. There are provisions on this subject in the regulations regarding
enforcement law. According to the provisions of the 1879 Enforcement
Law, the debtor's imprisonment is possible for two reasons. The first is
the imprisonment of a debtor who does not pay the debt, does not show
a guarantor, and is suspected of escaping. The second reason is the imp-
risonment of the debtor, who is proven by the creditor to be capable of
paying, by the decision of the court president. Significant changes were

made in the 1914 Enforcement Law regarding the imprisonment of the
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debtor. Article 132 also regulates the imprisonment of the debtor who is
understood to escape. However, the main change is that the debtor, to
whom the payment order has been notified, is obliged to apply to the
enforcement office and present a payment plan compatible with his abi-
lity to pay, his financial situation and the amount of the debt. Debtors
who do not comply with this notification obligation or do not make
payments in accordance with the payment plan they submit are subject
to imprisonment by the decision of the chief enforcement officer.

Key Words: Ottoman Law, Debt, Imprisonment, Creditor, Debtor



PONZi SISTEMi CEZALANDIRILABILIR Mi?

Dog. Dr. Murat AYDIN*

Ozet

Zahmetsizce para kazanmanin bir yontemi olarak ponzi sistemi uzun
yillardir giindemde olan bir konudur. 1919 yilinda yatirimcilar: 90 giin-
de yiizde elli kar verecegine ikna eden Charles Ponzi’den admni almstr.
Ponzi sistemi ¢ogunlukla isletmecinin, katilimcilara geleneksel yatirim-
lar yoluyla elde edilemeyen yiiksek finansal getiriler vadettigi bir yati-
rim dolandiriciligy olarak karsimiza ¢ikmaktadir. Sistem genellikle kati-
limcilara temettii 6demelerini saglayacak yeterli sayida yeni yatirimc
bulunamadig icin ¢okmektedir. Ponzi sistemi ekonomi ile ilgili bir ya-
pidir. Bu agidan ekonomik sisteme iliskin bir korumanin amaglandig:
sOylenebilir. Boylece malvarlig1 degerlerinin zarar gérme ihtimali bu-
lunmaktadir. Ponzi sistemlerinin de rasyonel ve rasyonel olmayan yapi-
lar1 teorik olarak tartisilmistir. Rasyonel bir yapida cezalandirma miim-
kiin goriilmemektedir. Sisteme yapilan her giris 6nceki tiyelerin bir iist
basamaga ilerlemesine katkida bulunur. Piramidin {istiine dogru her
yiikselis getirinin artmasimni saglar. Yine ponzi sistemi bazi satis yontem-
leri ile benzerlik gosterebilmektedir. Bu kurumlarin birbirlerinden farki-
nin ortaya konulmasi cezalandirilabilir eylemlerin tespiti agisindan
onem tasimaktadir.6502 sayili Tiiketicinin Korunmasi1 Hakkinda Ka-
nun’un ile piramit satis1/ponzi sistemi yasaklanmis ve cezalandirma
agisindan Tiirk Ceza Kanunu'na atif yapilmistir. Konunun cezalandiri-
labilirligi tartisma konusu yapilmustir. Ancak hangi sug ya da suglardan

dolay1 kimlerin cezalandirilabilir oldugu konusu halen sorun olustura-

*  Doc. Dr, Selcuk Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku
Anabilim Dali Ogretim Uyesi, Tiirkiye, E-posta: murataydin@selcuk.edu.tr, OR-
CID:0000-0001-5476-7977.
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bilmektedir. Ponzi sistemi kurucusu para toplamaya baslasa ve vadettigi
O0demeleri zamaninda tamamlasa ve sistem ¢okmeden 6nce son katilim-
cinin da parasmi 6dese bu durumda yine herhangi bir sugun varhigindan
bahsedilebilecek midir? Bu sorunun olumlu cevaplanmasi halinde te-
sebbiis hiikiimlerinin uygulanmasi nasil olacaktir? Katihmcilarin yillara
gore ddemelerinin gergeklestigi durumlarda; 6rnegin ilk {i¢ yil katilmc
olanlar 6demelerini alirlar, daha sonra sistemin ¢dkmesi nedeniyle diger
katihmcilar herhangi bir 6deme alamazlarsa kurucu disinda diger kati-
limcilar fail olarak degerlendirilebilecek midir? Katilimcilardan herhangi
birisi kendi alacagini kurtarmak icin sistemin ¢okiise yaklastig bir do-
nemde bu durumu bilerek yeni katilimcilar temin etmek suretiyle kendi
alacagini kurtarirsa ceza sorumlulugu olacak midir? Bu ve benzer soru-
larin cevabi ponzi sisteminin cezalandirilabilir olup olmadiginda, ceza-
landirilabilir ise hangi asamada ve hangi suctan cezalandirma s6z konu-
su oldugunda ve kimlerin cezalandirilabilir oldugunda gizlidir. Calis-

mada bu sorularin cevabi aranacaktir.

Anahtar Kelimeler: Ponzi sistemi, dolandiricilik, hile, haksiz kazang,

cezalandirilabilirlik, istirak.

CAN THE PONZI-SYSTEM BE PUNISHED?

Abstract

The Ponzi system as a method of making money effortlessly has been
on the agenda for many years. It was named after Charles Ponzi, who in
1919 convinced investors that he would make a fifty percent profit in 90
days. The Ponzi scheme is often characterized as an investment scam in
which the operator promises participants high financial returns that
cannot be achieved through traditional investments. The system often
collapses because there are not enough new investors to ensure divi-
dend payments to participants. The Ponzi scheme is an economic struc-
ture. In this respect, it can be said that it aims to protect the economic
system. Thus, there is a possibility that asset values may be damaged.
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The rational and irrational structures of Ponzi systems have also been
theoretically discussed. Punishment is not possible in a rational structu-
re. Each entry into the system contributes to the advancement of previ-
ous members to the next step. Each rise towards the top of the pyramid
increases the return. Again, the Ponzi system can be similar to some sa-
les methods. Determining the difference between these institutions is
important in terms of determining punishable acts.The Protection of
Consumers Code (No:6502) prohibits pyramid selling/ponzi system and
refers to the Turkish Criminal Code in terms of punishment. The punis-
hability of the subject has been discussed. However, the issue of who is
punishable for which crime or crimes is still a problem. If the founder of
the Ponzi system starts collecting money and completes the promised
payments on time and pays the money of the last participant before the
system collapses, is it possible to talk about the existence of any crime in
this case? If this question is answered in the affirmative, how will the at-
tempt provisions be applied? In cases where the payments of the parti-
cipants are realized according to the years; for example, if the partici-
pants of the first three years receive their payments, and then the other
participants do not receive any payment due to the collapse of the sys-
tem, can the other participants other than the founder be considered as
perpetrators? Will any of the participants be held criminally liable if
he/she saves his/her own receivables by recruiting new participants
knowing that the system is nearing collapse? The answer to these and
similar questions lies in whether the Ponzi system is punishable or not,
and if it is punishable, at what stage and for what offense, and who is
punishable. The answers to these questions will be sought in this study.

Key Words: Ponzi scheme, fraud, cheating, unlawful profits, punis-
hability, accomplicity






IPTAL KARARLARININ ETKISININ MAHKEMECE ZAMAN
BAKIMINDAN SINIRLANDIRILMASI VE FRANSIZ ANA-
YASA MAHKEMESI iLE IDARI iSTINAF MAHKEMESI
ARASINDA BiR CATISMA ORNEGI

Dr. Ogr. Uyesi Ahmet Ziya CALISKAN*

Ozet

Ulkemizde 2577 sayih Idari Yargilama Usulii Kanunu'nda
diizenlenen iptal davasi, gerek bireysel gerekse genel diizenleyici
nitelikte olsun, bir idari islemin etkilerinin ge¢mise etkili bir sekilde
ortadan kaldirilmas: amaciyla ihdas edilmis bir dava gesididir. Ge¢mise
etkililik noktasinda dogrudan yasal bir diizenleme olmasa da gerek
tilkemizde gerekse uygulamanin dogdugu {ilke olan Fransa’da, durum
yargl ictihatlariyla yerlesmis ve bu sekilde uygulanagelmistir.
Ulkemizde, Danistay’in konuya iligkin tutumu, uygulama agisindan gok
kat1 bir sekilde devam ederken, Fransiz Danistay1 2004 yilinda verdigi
CE, 11 Mayis 2004, Association AC!, n°® 255886, karariyla iptal kararmin
etkilerinin, kamu yarar1  gerekcesiyle, zaman = bakimindan
smirlandirilabilecegine hiikmetmis ve bir genel diizenleyici islemin
iptaline iliskin olan bu kararin etkilerinin sadece gelecege yonelik olarak
sonug ifade edecegini karara baglamistir. Bu sekilde bu Ornekte,
uygulamadaki sorunlar1 bertaraf etmek amaciyla, iptal karar1 gegmise
etkili olmaktan ¢ikarilmis ve sadece gelecege etkili olacak sekilde, bir
nevi bir yénetmeligin idare tarafindan yiirtirliikten kaldirilmasi seklinde
uygulanmasina karar verilmistir. Ulkemizde idari yarg: kolu agisindan
bugiin itibariyle boyle bir uygulama kabul gérmedigi icin, 6zellikle

Dr. Ogr. Uyesi, Selcuk Universitesi Hukuk Fakiiltesi, Idare Hukuku Anabilim Dals,
Tiirkiye, E-posta: azic@selcuk.edu.tr, ORCID 0000-0002-5472-8967.
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genel diizenleyici islemlerin iptaline iliskin kararlarin ge¢mise etkili
olarak uygulanmasi ¢ok biiyiik sorunlara sebep olmaktadir. Ozellikle
iptal edilen genel diizenleyici isleme istinaden ihdas edilmis, yerine gore
binleri bulabilen bireysel kararlarin durumu, bunlar agisindan
kazanilmis hak olup olmayacag1 hususlarn ile iptal kararindan 6nceki
statiiye aynen doniiliip doniilmeyecegi ve genel diizenleyici islemden
oncesi yoksa nasil bir uygulamaya gidilecegi hususlari, bu sorunlarmn en
onemlilerini teskil etmektedir. Ulkemizde de genel diizenleyici
islemlerin iptali noktasinda, somut duruma goére ve kamu yarar
gozetilmek kaydiyla, Fransa’dakine benzer bir uygulamanin
benimsenmesi, idari istikrar ve mahkeme kararlarimin yerine getirilmesi

agisindan devrim niteliginde olacaktir.

Anayasa yargist agisindan ise, tipki iilkemizdeki uygulamada oldugu
gibi Fransa’da da Anayasa Mahkemesi'nin iptal kararinmn yiirtirliigii icin
zaman bakimindan bir belirleme yapmas1 miimkiindiir. Calismamizin
konusunu tegkil eden gatisma 6rneginde, Fransiz Anayasa Mahkemesi,
Mahalli Idareler Genel Kanununun bir maddesini Anayasaya aykir
bulup iptal etmis ve sdz konusu iptal kararmin derdest yargilamalar
agisindan derhal hiikiim ifade edecegini de kararinda oOzellikle
vurgulamistir. Lyon Idari Istinaf Mahkemesi ise elinde derdest olan ve
Anayasa Mahkemesi tarafindan iptal edilen maddenin uygulanacag: bir
dava agisindan, yiiksek mahkeme karar1 geregince otomatikman
verecegi iptal kararinda dahi, yiiksek mahkemenin kararmi devre dis
birakmamasi kaydiyla, Fransiz Danistay1'nin yukarida bahsi gegen genel
ictihad1 gergevesinde, iptal kararimin etkisini zaman bakimindan
smirlandirabilecegini, bu anlamda somut uyusmazhigin gerektirdigi
durumlarda ileriye doniik bir iptal karar1 verebilecegini belirtmis, fakat
netice olarak bahsi gecen davada yine de ge¢mise de etki edecek bir iptal
karar1 vermistir.

Anahtar Kelimeler: iptal karari, ge¢mise etkililik, idari istikrar, idari

yargl, anayasa yargisi.
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Abstract

The annulment case, regulated in the Administrative Procedure Law
No. 2577 in our country, is a type of case created to eliminate the effects
of an administrative action, whether individual or general regulatory,
with retroactive effect. Although there is no direct legal regulation
regarding retroactivity, the situation has been established by judicial
jurisprudence both in our country and in France, where the practice was
born, and has been implemented in this way. While in our country, the
Council of State's stance on the issue continues to be very strict in terms
of practice, the French Council of State ruled in 2004, with its decision
CE, 11 May 2004, Association AC!, n° 255886, that the effects of the
annulment decision can be limited in time, on the grounds of public
interest, and It has been decided that the effects of this decision
regarding the cancellation of a general regulatory action will only have
consequences for the future. So in this example, in order to eliminate the
problems in practice, the annulment decision was no longer effective
retroactively and it was decided to be implemented in a way that would
only be effective for the future, in a way that a regulation would be
repealed by the administration. Since such a practice is not accepted in
terms of the administrative judiciary branch in our country as of today,
the retroactive application of decisions regarding the cancellation of
general regulatory transactions causes great problems. In particular, the
status of individual decisions, which can reach thousands depending on
the situation, which were created based on the canceled general
regulatory action, the issues of whether there will be acquired rights in
terms of these, whether the status before the cancellation decision will be
returned to the same status, and what kind of implementation will be
implemented if there is no one before the general regulatory action,
constitute the most important of these problems. It does. Adopting a
practice similar to that in France regarding the cancellation of general
regulatory procedures in our country, depending on the concrete
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situation and considering the public interest, would be revolutionary in
terms of administrative stability and execution of court decisions.

In terms of constitutional judiciary, it is possible for the
Constitutional Court in France to make a determination in terms of time
for the validity of the annulment decision, just like the practice in our
country. In the conflict example that constitutes the subject of our study,
the French Constitutional Court annulled an article of the General Law
of Local Authorities as unconstitutional and particularly emphasized in
its decision that the annulment decision in question would have
immediate effect in terms of pending trials. The Administrative Court of
Appeal of Lyon, on the other hand, stated that even in its annulment
decision regarding a case in which the article annulled by the
Constitutional Court would be applied, it could give a prospective
annulment decision in cases where the concrete dispute requires it,
within the framework of the general jurisprudence of the French Council
of State, provided that it does not override the decision of the high court,
but the outcome however, it still made an annulment decision with

retroactive effect.

Key Words: Annulment decision, retroactivity, administrative

stability, administrative judiciary, constitutional judiciary.



KAMU GOREVLILERININ MALi SORUMLULUGU
KONUSUNDA ZORUNLU HIZMET SIGORTASI ONERISi

Prof. Dr. Ramazan YILDIRIM*

Ozet

Kamu gorevlilerinin kusurlu tutum ve davranislariyla gerek tiglincii
kisi durumundaki bireylere gerekse idareye verdikleri zararlar, cogu
zaman onlarin malvarliklarmin ¢ok ¢ok tizerinde ortaya ¢ikmaktadir.

Kamu gorevlilerinin gorev kusuru nedeniyle {iciincii kisilere verdigi
zararlar, Anayasanin 129. maddesi ve DMK'nin 13. maddesi gerceve-
sinde, idare tarafindan karsilanmaktadir. Ciinkii ortada gorev kusuru
vardir. Dolayisiyla, ticiincii kisi en azindan mahkemenin hiikmettigi
oranda zararini idareye karsilatacaktir. Fakat idare, kamu gorevlisinin
gorevsel kusuru nedeniyle bireylere 6dedigi bu tazminati ilgili gorevliye
ddetmek icin riicu davasi agtiginda veya kamu gorevlisinin dogrudan
idareye verdigi zarar nedeniyle adli yargida tazminat davas:1 actiginda,
elde ettigi ilamlar cogu zaman kagt iizerinde kalmaktadir.

Tiirk hukuk sisteminde 6ngoriilen kamu gorevlisinin mali sorumlu-
lugunu diizenleyen hiikiimler, amaca hizmet etmekten uzaktir. Ciinkii
kamu gorevlisinin mali sorumlulugu, ¢cogu zaman kagit tizerinde kal-
maktadir. Bunu 6nlemek ve kamu gorevlisinin mali sorumlulugunu et-
kili hale getirmek igin “zorunlu hizmet sigorta sistemi”ne gecilmesi gerek-
mektedir.

* Prof. Dr. Selcuk Universitesi Hukuk Fakiiltesi, idare Hukuku Anabilim Dal, Tiirkiye,
E-posta:ramazan.yildirim@selcuk.edu.tr., ORCID:0009-0003-4062-9057.






MAVI KARTLILARIN SAHIP OLDUGU OZEL YABANCI
STATUSUNUN SINIR DISI VE SUCLULARIN IADESI
BAGLAMINDA DEGERLENDIRILMESI

Dog. Dr. Cemil GUNER*

Ozet

Tiirk vatandas: olan bir kimsenin yabanci bir devlet vatandashigina
da sahip olmasinda Tiirk hukuku agisindan bir engel yoktur. Ancak bazi
devletler, cifte vatandashga izin vermemektedir. Tiirk vatandas: niifu-
sunun ¢ok oldugu bazi Avrupa iilkeleri cifte vatandashg: tanimadigin-
dan, bu iilkelerde yasayan bazi Tiirk vatandaslar1 orada kalabilmek igin
Tirk vatandashgini kaybetmek zorunda kalmistir. Bu meselenin 6ne-
minden dolay, Tiirk vatandash@indan cikan kisilerin Tiirkiye ile olan
baglarin1 koparmamak ve ikamet ettigi iilkelerin vatandaslhigina sahip
Tiirklerin sayisimi arttirmak amaciyla, bazi istisnalar olmakla birlikte,
Tiirk vatandas: gibi muamele gormelerini saglayan kanuni bir diizenle-
me yapilmistir. Buna gore dogumla Tiirk vatandas: olup da Tiirk vatan-
dashigini izin alarak kaybedenler ve iigiincii dereceye kadar olan altsoy-
lar1 6zel statiilii yabanci sayilmaktadir. Cifte vatandashigi kabul etmeyen
bir yabanci devletin vatandashgmi kazanmak igin ¢itkma izni alarak
Tiirk vatandashigini kaybeden kisilere, Tiirk vatandagligini dogum yolu
ile kazanmis olmalar1 sartiyla, Tiirkiye’deki haklarindan aynen yarar-
lanmayn siirdiirebilmeleri i¢cin mavi kart verilmektedir. Bu sebeple, mavi
kart sahipleri, kanunda belirtilen istisnalar disinda, Tiirk vatandaslari-
nin yararlandigl haklardan aynen yararlanmaya devam ederler. Buna
karsin, mavi kart hamillerinin sahip oldugu haklar kanunda belirtilmek-

*  Doc. Dr., Selcuk Universitesi Hukuk Fakiiltesi, Milletleraras: Ozel Hukuk Anabilim
Daly, Tiirkiye, E-posta: cguner@selcuk.edu.tr, ORCID: 0000-0002-1956-0118.
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le birlikte, ilgili diizenlemenin yorumlanmasinda uygulamada baz go-
riis ayriliklar1 yasanmaktadir. Bu baglamda teblig konumuz, mavi kart
hamillerinin smir dis1 ve suglularin iadesi yasagina tabi olup olmadikla-
rinin tespitine iliskindir.

Calismamizda mavi kart hamillerine kural olarak Tirk vatandas:
muamelesi yapilmasma iliskin diizenlemenin sinirlari, doktrindeki go-
riisler ve igtihatlar gercevesinde degerlendirilecektir. Bu gercevede, mavi
kart hamillerinin ayricalikli haklara sahip olmasi, onlar1 yabanci statii-
siinden ¢ikarip Tiirk vatandasi yapmaz. Bu gerekgeyle, siur dis1 ve iade
sebepleri mevcutsa Tiirkiye’de bulunan bir mavi kart hamili de sinur dis1
edilebilir ve iade edilebilir. Zira smir dis1 ve suclularin iadesi, Tiirk ka-
mu giivenligi ve kamu diizenini dogrudan ilgilendiren konular oldu-
gundan, bu iki konuda mavi kart hamilleri yabanct muamelesine tabi tu-
tulmalidir. Aksine, mavi kart sahipleri smir dis1 ve suglularin iadesi ko-
nularinda Tiirk vatandaslarina uygulanan hukuki rejimden ayrik olma-
lidir. Neticede, bu durumun yarattig1 tartismalar1 sona erdirmek igin,
mavi kart hamillerinin smir dis1 ve suglularin iadesi yasagina tabi olma-
diklarini belirten acik bir kanuni diizenlemeye yer verilmesi gerekmek-
tedir.

Anahtar Kelimeler: Vatandasliktan Cikma, Mavi Kart, Ozel Statiilii
Yabanci, Sinir Dis1, Suglularin Iadesi.

ASSESSMENTS REGARDING THE SPECIAL FOREIGN STATUS
OF BLUE CARD HOLDERS IN THE CONTEXT OF DEPORTATION
AND EXTRADITION

Abstract

There is no obstacle in terms of Turkish law for a person who is a
Turkish citizen to also acquire the citizenship of a foreign state.
However, some states do not allow dual citizenship. Since some Euro-
pean countries with a large population of Turkish citizens do not recog-
nize dual citizenship, Turkish citizens had to renounce Turkish citizens-



Mavi Kartlilarin Sahip Oldugu Ozel Yabanci Statiisiiniin Sinir Dis1 ve Suglularin ladesi Baglaminda... + 23

hip in order to stay in these countries. Due to the importance of this is-
sue, a legal regulation has been made to ensure that people who have
renounced Turkish citizenship are treated like Turkish citizens, although
there are some exceptions, in order not to sever their ties with Turkey.
Accordingly, those who acquire Turkish citizenship by birth and lose
Turkish citizenship by obtaining permission are considered foreigners
with special status. In order to hold the right to benefit from their rights
in Turkey, the blue card is given to the people who acquire the Turkish
citizenship by birth and lose Turkish citizenship by obtaining permis-
sion. The blue card holders hold the right to benefit from the same rights
accorded to Turkish citizens. On the other hand, although the rights of
blue card holders are stated in the Turkish law, there are some disagre-
ements in practice regarding the interpretation of the relevant regula-
tion. In this context, the aim of the study is to examine whether blue
card holders are subject to the ban on deportation and extradition.

In this study, the limits of the regulation regarding the treatment of blue
card holders like Turkish citizens will be evaluated within the framework
of the opinions in the doctrine and jurisprudences. In this context, the fact
that blue card holders have privileged rights does not remove their foreign
status. For this reason, if there are reasons for deportation and extradition, a
blue card holder in Turkey can also be deported and extradited. Because
deportation and extradition are issues that directly concern Turkish public
security and public order, blue card holders should be treated as foreigners
in these issues. As a result, in order to end the debates created by this situa-
tion, a legal regulation should be included stating that blue card holders are
not subject to the ban on deportation and extradition.

Key Words: Renunciation of Citizenship, Blue Card, Special Foreign
Status, Deportation, Extradition.






MIRASTA DENKLESTIRMENIN
GERCEKLESTIRILMESI

Dogc. Dr. Alper UYUMAZ"*

Ozet

Mirasta denklestirme, Tiirk Medeni Kanunu m. 669-675 hiikiimleri
arasinda diizenlenmistir. TMK m. 669 hiikmiine gore, “Yasal mirascilar,
mirasbirakandan miras paylarma mahsuben elde ettikleri saglararas:
karsiliks1z kazandirmalari, denklestirmeyi saglamak icin terekeye geri
vermekle birbirlerine kars: yiikiimliidiirler”. Bu hiikme gore denkles-
tirme, kanuni mirascilardan bazilarma yapilan belirli nitelikteki kazan-
dirmalarin mirasbirakanin tasarruf edebilecegi orani asmasa bile tereke-
ye iade edilmesine, boylece mirasgilarin almas: gereken miras paylarma
kavusmalarina mirasta denklestirme denir. Denklestirmenin amaci, ten-
kisten farkli olarak mirasbirakanin tasarruf oranini asan kazandirmala-
rinin yasal sinira dondiiriilmesi degildir. Buradaki amag, mirasbirakanin
kanuni mirasgilarindan bazilar1 lehine yapmus oldugu karsiliksiz kazan-
dirmalarin terekeye geri verilmesini saglamaktir. Bu sebeple, kanuni mi-
rasgilardan bazilar1 mirasbirakandan elde ettigi kazanimlar terekeye ia-
de etmek zorundadir. Zira, tereke bu oranda azaldig: igin diger mirasci-
lar yasal miras paylarindan daha azini almus olurlar. Miras¢inin denkles-
tirme yiikiimliiligiiniin bulunup bulunmadig1 tamamen mirasbirakanin
iradesine birakilmistir. TMK m. 669/2’de bu yonde bir karine vardir. Bu
hiikiim uyarinca, kural olarak aksi agikca belirtilmedikge altsoy lehine
yapilmis kazandirmalar denklestirmeye tabidir. Ancak, davali tarafin-
dan aksi ispat edilirse denklestirme talebi reddedilir. Para disindaki mal-

*  Doc. Dr., Selcuk Universitesi Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dal, Tiirki-
ye, E-posta:alperuyumaz@gmail.com, ORCID:0000-0001-8479-4642.
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lara iliskin denklestirmede ise kanunda o6zel olarak diizenlenmistir.
TMK m. 673/1’e gore, “Denklestirme, kazandirmanin denklestirme
anindaki degerine gore yapilir”. Ayrica, TMK m. 671/1 hiikmiinde,
denklestirmenin konusu paradan baska bir sey oldugunda kendisinden
denklestirme istenen denklestirme yiikiimliisii, bir se¢im hakkina sahip-
tir. Denklestirme yiikiimliisii, isterse aldig1 seyi terekeye aynen iade
eder ya da parasal degerini terekeye iade eder. TMK m.671/1 hiikmiin-
de, ayrica iade yiikiimliisiiniin terekeye 6deme yapmak yerine aldig: se-
yin degerini, miras payma mahsup edebilecegi de diizenlenmistir.

Anahtar Kelimeler: Mirasta denklestirme, sabit denklestirme orani,
denklestirmenin gergeklestirilmesi, iade yiikiimliisii, iade alacaklis1

IMPLEMENTATION OF EQUALIZATION IN INHERITANCE

Abstract

Equalization in inheritance is regulated under Art. 669-675 of the
Turkish Civil Code. Pursuant to TCC Art. 669 "The legal heirs are obli-
ged to each other to return to the estate the inter vivos gratuitous gains
obtained from the inheritor in return for their inheritance shares, in or-
der to ensure equalization". According to this provision, equalization is
called in inheritance to return the gains of certain qualities made to some
of the legal heirs to the estate, even if they do not exceed the rate that the
heir can save, so that the heirs regain the inheritance shares they should
receive. The purpose of equalization, unlike reduction, is not to return
the gains of the heir that exceed the savings rate of the heir to the legal
limit. The purpose here is to ensure that the gratuitous gains made by
the heir in favor of some of the legal heirs are returned to the estate. For
this reason, some of the legal heirs are obliged to return the gains obtai-
ned from the heir to the estate. This is because, since the estate is redu-
ced by this amount, the other heirs will receive less than their legal inhe-
ritance share. Whether or not the heir has an obligation of equalization is
left entirely to the will of the heir. There is a presumption in this respect
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under TCC Art. 669/2. Pursuant to this provision, as a rule, gains made
in favor of descendants are subject to equalization, unless explicitly sta-
ted otherwise. However, if the defendant proves otherwise, the claim for
equalization shall be rejected. Equalization for non-monetary property is
specifically regulated in the law. According to TCC Art. 673/1, "Equali-
zation is made according to the value of the gain at the time of equaliza-
tion". Furthermore, according to Art. 671/1, when the subject of the equ-
alization is something other than money, the obligor of equalization has
a right of choice. The obliged party may either return what he has taken
to the estate or return its monetary value to the estate. Art. 671/1 also
stipulates that the obligee may set off the value of the thing taken aga-
inst his inheritance share instead of making a payment to the estate.

Key Words: Equalization in inheritance, static equalization rate, imp-

lementation of equalization, return obligor, return creditor






TEMINAT KARSILIGINDA IHTiYATI HACZIN
KALDIRILMASI (m. 266)

Dr. Ogr. Uyesi Mehmet KODAKOGLU*

Ozet

Ihtiyati haciz, mevcut veya miistakbel bir takibin veya davanin sonu-
cunu giivence altina almak i¢in, bor¢lunun borca yetecek kadar malina,
genel mahkeme kararma dayali olarak icra dairesi tarafindan konulan
gegcici hukuki korumadir (bkz. m. 257-268). Bor¢lu, para veya mahkeme-
ce kabul edilecek rehin veya hisse senedi yahut tahvilat depo etmek ve-
ya tasinmaz rehin yahut gecerli bir banka kefaleti gostermek sarti ile ih-
tiyati haczin kaldirilmasini gorevli ve yetkili mahkemeden isteyebilir (m.
266). Bu baglamda teminatin kapsami, ne miktarda teminat gosterilmesi
gerektigi, ihtiyati haczin kaldirilmasinda gorevli ve yetkili mahkeme, ih-
tiyati haczin kaldirilmasini isteme siiresi, usulii ile mahkemenin bu ka-
rarina karsi kanun yoluna basvurulup basvurulamayacagi meseleleri
tizerinde ayrica durulmalidir. Bor¢lunun gosterecegi teminat; para, rehin,
esham, tahvilat, tasinmaz rehni veya muteber bir banka kefaleti olabilir. Borg-
lunun ihtiyati haczi kaldirilabilmesi igin ne miktarda teminat gostermesi
gerektigi ise ogretide tartismalidir. Ogretideki bir goriise gore, ihtiyati
haczin kaldirilmasina karar verilebilmesi icin bor¢lunun ihtiyaten haczedilen
mallarimin tahmini kiymetini karsilayacak kadar teminat gOstermesi gerekir.
Ogretideki diger goriis ise, ihtiyati hacze, alacak miktari iizerinden karar ve-
rildiginden, teminata esas alinacak miktarim da alacak miktari olmas: gerektigi-
ni savunmaktadir. [htiyati haczin kaldirilmasinda, takipten once ihtiyati haciz
kararini vermis olan mahkeme, icra takibinden sonra ise icra takibinin ya-

* Dr. Ogr. Uyesi, Selcuk Universitesi Hukuk Fakiiltesi, Medeni Usul ve Icra iflas Hu-
kuku Ana Bilim Dali, Tiirkiye, E-posta: mehmet.kodakoglu@selcuk.edu.tr, OR-
CID:0000-0002-8700-7453.
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pidigr yerdeki icra mahkemesi gorevlidir (m. 266). Alacakli, ihtiyati ha-
cizden sonra alacak davasi acmis ise veya ihtiyati haciz, alacak davasi
sirasinda konulmus ise ihtiyati haczin kaldirilmasy, alacak davasina bakan
mahkemeden istenir. Icra ve Iflas Kanunu'nda ihtiyati haczin kaldirilmast is-
teminde bulunulabilmesi i¢in herhangi bir siire ongoriilmemigtir. Ancak ihtiya-
ti haciz devam ettigi siirece, bor¢lunun ihtiyati haczin kaldirilmasini istemesi
pekild miimkiindiir. Icra ve Iflas Kanunu'nun “Thtiyati haczin kaldirilma-
s1” bashkli 266. maddesi ile “Borclu tarafindan gosterilecek teminat”
baslikli 263. madde birbiri ile karistirlmamalidir. Zira 266. madde, ihti-
yati haciz kararinin uygulanmasindan sonra ihtiyaten haczedilen malla-
rin tizerindeki ihtiyati haczin kaldirilmas: saglanmakta iken, 263. madde
ise ihtiyati haciz karar1 uygulanirken ihtiyaten haczedilen mallarin borg-
lu veya {iciincii kisi elinde birakilmasini, yani muhafaza altina alinma-
mast saglamaktadir. Baska bir deyisle, burada bor¢lunun gosterecegi
teminat ihtiyati haczin konusunu olusturmamakta ve gecici olarak borg-
luya birakilmis olmasina ragmen, ihtiyati hacze konu olan mallar {ize-
rinde fiili ihtiyati haciz devam etmektedir.

Anahtar Kelimeler: Ihtiyati Haciz, [htiyati Haczin Kaldirilmasi, Te-
minat, Teminat Karsihiginda Kaldirma, Gegici Hukuki Koruma

REMOVAL OF PRECAUTIONARY SEIZURE AGAINST COLLATERAL
(Art. 266)

Abstract

Precautionary seizure is a temporary legal protection imposed by the
enforcement office on the debtor’s property sufficient for the debt, based
on a general court decision, in order to secure the outcome of an existing
or future proceeding or lawsuit (see Art. 257-268). The debtor may
request the removal of the provisional attachment from the competent
and authorized court, provided that the debtor deposits money or a
pledge acceptable by the court or stocks or bonds, or pledges immovable
property or a valid bank guarantee (Art. 266). In this context, the scope

of the collateral, the amount of collateral to be provided, the competent
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and authorized court for the removing of the precautionary seizure, the
period and procedure for requesting the removing of the precautionary
seizure, and whether the legal remedy can be applied against the court’s
decision should be discussed separately. The collateral to be provided by
the debtor may be money, pledge, pledge of securities, pledge of immo-
vable property or a valid bank surety. The amount of collateral that the
debtor must provide in order to remove the precautionary seizure is
controversial in the doctrine. According to one of the opinions in the
doctrine, in order to remove the precautionary seizure, the debtor must
provide collateral sufficient to cover the estimated value of the precauti-
onarily attached goods. The other opinion in the doctrine argues that
since the precautionary seizure is decided on the amount of the recei-
vable, the amount to be taken as collateral should also be the amount of
the receivable. For the removal of the precautionary seizure, the court
that issued the precautionary seizure decision before the execution pro-
ceeding, or the execution court in the place where the execution procee-
ding is carried out after the execution proceeding, is in charge (Art. 266).
If the creditor has filed a claim lawsuit after the precautionary seizure,
or if the precautionary seizure was imposed during the claim lawsuit,
the removal of the precautionary seizure is requested from the court he-
aring the claim lawsuit. The Enforcement and Bankruptcy Law does not
stipulate any deadline for requesting the removing of the precautionary
seizure. However, as long as the precautionary seizure continues, it is
quite possible for the debtor to request the removal of the precautionary
seizure. Article 266 of the Enforcement and Bankruptcy Law titled “Re-
moval of the precautionary seizure” and Article 263 titled “Collateral to
be shown by the debtor” should not be confused with each other. This is
because Article 266 provides for the removal of the precautionary seizu-
re on the precautionarily seized goods after the execution of the precau-
tionary seizure decision, while Article 263 provides that the precautiona-
rily seized goods are left in the hands of the debtor or a third party while
the precautionary seizure decision is executed, that is, they are not taken
under custody. In other words, here, the collateral to be provided by the
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debtor does not constitute the subject of the precautionary seizure, and
although it is temporarily left to the debtor, the actual precautionary sei-
zure continues on the goods subject to the precautionary seizure.

Key Words: Precautionary Seizure, Removal of the Precautionary Se-
izure, Collateral, Removal Against Collateral, Temporary Legal Protec-
tion



TAKIP TALEBINDE DAYANILMAYAN
BiR BELGENIN ITIRAZIN iPTALIi DAVASINDA
iLERi SURULUP SURULEMEYECEGi SORUNU

Dr. Ogr. Uyesi Meltem ERCAN OZLER*

Ozet

[tirazin iptali davasi, alacaklinin, borca veya imzaya itiraz eden borg-
luya karsi hem takibin devamini saglamak hem de alacagin varlhiginm
tespit ettirmek tizere, itirazin kendisine tebliginden itibaren bir yil iceri-
sinde agtig bir davadir. Icra ve Iflas Kanunu'nun 67'nci maddesinde
diizenlenen itirazin iptali davasi, esasen genel mahkemelerde, genel hii-
kiimler gercevesinde goriilen Hukuk Muhakemeleri Kanunu'nun hii-
kiimlerinin uygulandig1 bir davadir. Bu nedenle itirazin iptali davasinda
davali borclu 6deme emrine kars1 bildirdigi itiraz sebepleriyle baglh de-
gildir. Daval1 bor¢lu itiraz sebeplerini ve delillerini savunmanin genisle-
tilmesi veya degistirilmesi yasag1 kapsaminda ileri stirebilir. Davaci ala-
caklinin elinde 11K m. 68 anlaminda bir belge varsa; alacakl isterse itira-
zin iptali davasim agar isterse de itirazin kaldirilmasi yoluna bagvurur.
Ancak elinde ITK m. 68 anlaminda bir belge bulunmayan alacakli baki-
mindan bagvurulacak tek yol, itirazin iptali davasidir. Zira mahkeme
genel hiikiimlere gore genel ispat ve delil kurallar1 cercevesinde davay:
inceleyecegi icin alacakly, ispat ve delil bakimindan itirazin kesin kaldi-
rilmast yolundan farkl olarak IIK m. 68 anlammdaki belgelerle sinirh
degildir. Oysa Yargitay verdigi kararlarda, itirazin iptali davasmin icra
takibine hem alacagm miktar1 hem de alacagm kaynag: bakimindan siki
sikiya bagli olduguna bu nedenle itirazin iptali davasinda alacaklinin,

* Dr. Ogr. Uyesi, Selcuk Universitesi Hukuk Fakiiltesi, Medeni Usul ve Icra iflas Hu-
kuku Anabilim Dali, Tiirkiye, E-posta:meltem.ercan@selcuk.edu.tr, ORCID:0000-
0002-2713-9761.
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takip dayanagi olarak sunmadifi belgelere dayanamayacagina hiik-
metmektedir. Bu kapsamda ¢alismamizda itirazin iptali davasinn, icra
takibinden ayr1 ve bagimsiz bir dava olup olmadigy, itirazin kaldirilmas:
yolundan bu anlamda bir farkmin bulunup bulunmadig: ve takip tale-
binde dayanilmayan bir belgenin itirazin iptali davasinda ileri siiriiliip
siirtilemeyecegi doktrin ve yarg: kararlar1 cercevesinde degerlendirile-
cektir.

Anahtar Kelimeler: Takip Talebi, Takip Talebindeki Belgeler, Itirazin
1ptali Davasi, Bagimsiz Bir Dava, [tirazin Kaldirilmas: Yolu

“THE ISSUE OF WHETHER A DOCUMENT THAT IS NOT BASED ON
THE FOLLOW-UP REQUEST CAN BE PUT FORWARD IN THE CASE
OF CANCELLATION OF THE OBJECTION”

Abstract

The case for cancellation of an objection is a lawsuit filed by the credi-
tor against the debtor who objects to the debt or signature, within one
year from the notification of the objection, in order to ensure the conti-
nuation of the proceedings and to establish the existence of the receivab-
le. The case for cancellation of objection, regulated in Article 67 of the
Enforcement and Bankruptcy Law, is essentially a case heard in general
courts, within the framework of general provisions, in which the provi-
sions of the Code of Civil Procedure are applied. For this reason, in the
objection cancellation case, the defendant debtor is not bound by the re-
asons for the objection he stated against the payment order. The defen-
dant debtor may put forward the reasons for objection and evidence
within the scope of the prohibition of expanding or changing the defen-
se. In the hands of the plaintiff in Article 68 of the Enforcement and
Bankruptcy Law, in the hands of the creditor if there is a document wit-
hin the meaning of Article 68 of the Enforcement and Bankruptcy Law; if
the creditor wishes, he opens a case for the cancellation of the objection,
or he applies for the way to remove the objection. However, the creditor
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who does not have a document within the meaning of Article 68 is the
only way to file for cancellation of the objection. Because the court will
examine the case within the framework of the general rules of proof and
evidence according to the general provisions, the creditor, in terms of
proof and evidence, unlike the way of final removal of the objection, it is
not limited to documents within the meaning of Article 68. However, the
Supreme Court, in its decisions, rules that the case for cancellation of the
objection is closely related to the enforcement proceedings both in terms
of the amount of tthe receivable and the source of the claim, therefore,
the creditor cannot rely on documents that it has not submitted as the
basis for the follow-up in the case of cancellation of the objection. In this
context, in our study, it will be evaluated within the framework of doct-
rine and judicial decisions whether the case for cancellation of objection
is a separate and independent case from enforcement proceedings,
whether there is a difference in this sense from the way of removal of
objection, and whether a document that is not relied upon in the request
for follow-up can be put forward in the case of objection cancellation.

Key Words: Follow up Request, Documents in the Follow up
Request, the Objection Cancellation Case, An Independent Case, the
Way to Remove the Objection






MEDENI USUL HUKUKUNDA GOREV KAVRAMINA
ELESTIiREL BiR BAKIS

Dr. Orhan KONURALP*

Ozet

Medeni usul hukuku baglaminda dar ve teknik anlamda goérev kural-
lar1, uyusmazliklarmm konular1 dikkate alinarak uyusmazhii c¢ozecek
yarglt makamini belirlemeyi saglar. Uyusmazhigin hangi yargi makami
tarafindan ¢oziilecegi meselesi ise dogrudan tabii hakim ilkesiyle ilgili
olup adil yargilanma hakkmnin giivence altina alinmasi agisindan da
onem arz etmektedir.

Hukuk Muhakemeleri Kanunu'nun sistematigi ve lafz1 incelendigin-
de, kanun koyucunun goérev kavramina 6zel bir onem atfettigi goriil-
mektedir. Zira Kanun, gorevi herhangi bir istisnasi1 olmayacak sekilde
dava sart1 olarak diizenlemistir. Bu nedenle gorev kurallarina aykirilik
hali s6z konusuysa, bu aykirilik davaya bakan hakim tarafindan dava-
nin her asamasinda re’sen dikkate almabilecegi gibi, davanin taraflarin-
ca da davanin her asamasinda ileri siiriilebilir. Bununla birlikte, Ka-
nun’un ilk maddesinin “gorev” kavramini diizenlemesi, kurumun dog-
rudan kamu diizeniyle ilgili oldugunu hiikme baglamasi da gorevin
medeni usul hukukundaki 6nemini gosteren bir baska husustur.

Gorev kavramima hukuk diizenimizin atfettigi 6nemin bir diger go-
riinlis bicimi ise 6zel gorevli mahkemelerdir. Medeni yargilama siste-
mimizde dokuz ayri ilk dereceme mahkemesi bulunmakta olup, bunla-
rin gogunlugu 6zel gorevli mahkemelerdir. Ik derece yargilamasindaki
bu cesitliligin amaci, her ne kadar, uzmanhg saglamak ve bu surette

* Dr. Ogr. Uyesi, Kirklareli Universitesi Hukuk Fakiiltesi, Medeni Ustl ve Icra-iflas
Hukuku Anabilim Dali, Tiirkiye, E-posta: orhanemrekonuralp@klu.edu.tr, ORCID:
0000-0002-0376-0692.
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adaleti en dogru sekilde tesis etmek olsa da uygulamada bu cesitlilik her
zaman amacina hizmet edememektedir. Bunun temelde ti¢ sebebi oldu-
gu soylenebilir. Tlk olarak is yiikii yeterli diizeyde olmayan yargi cevre-
lerinde 6zel gorevli mahkemeler kurulmamakta, 6zel gorevli mahkeme-
lerin gorev alanma giren uyusmazliklara orada bulunan genel gorevli
mahkeme, 6zel gorevli mahkeme sifatiyla bakmaktadir. Dolayisiyla yar-
g1 cevresinde gorevli bulunan hakim, uzmanlik gerektiren davalara da
bakmak durumunda kalmaktadar.

Ikinci olarak, her 6zel gorevli mahkemeye o konuda uzmanlagmus bir
hakimin atanmasi, mevcut kosullarda miimkiin degildir. Zira bunun
gerceklestirilebilmesi i¢in hem hakim sayismnin ciddi bir sekilde arttiril-
mas1 hem de hakimlerin yarg: sisteminin ihtiyaglar1 dogrultusunda, be-
lirli bir plan kapsaminda uzmanlagmalarinin saglanmasi gerekmektedir.
Oysaki yargi sistemimizin mevcut durumu bunu gerceklestirmeye ola-
nak saglamamaktadr.

Son olarak ilk derece yargilamasinda bulunan 6zel gorevli mahkeme
cesitliligi dava agacak kisiler bakimmdan gorevli yarg: yerinin tayinini
zorlagtiracak yani adalete erisim hakkini zedeleyecek diizeydedir. Orne-
gin ticari nitelikteki bir kira sozlesmesinden dogan bir uyusmazlik ko-
nusundan gorevli mahkemenin belirlenmesi igin konuyla alakali yarg:
kararlarinin incelenmesi, doktrin tartismalarinin dikkate alinmas: ge-
rekmektedir. Bu yapilsa dahi yargilamanin bir asamasinda siirpriz bir
“gorevsizlik” karariyla karsilasmak ve dolayisiyla tiim yargilamaya bas-
tan baslamak da olasidir.

Goriildiigii tizere, gorev kavrami heniiz dava dilekgesinin hazirlan-
dig1 asamada taraflarin 6niine ¢ikan énemli bir meseledir. Kanun'un at-
fettigi onem, maddi hukuka iliskin diizenlemelerde de siklikla goreve
iliskin hiikiimlere yer verilmesi, Hakimler ve Savcilar Kurulunun
uyusmazhgm konusunu dikkate alarak yapmis oldugu “gorevlendirme-
ler” konunun oldukga genis bir uygulama alani oldugunu gostermekte-
dir. Calismamizin amaci da gorevin genis uygulama alani dikkate alina-
rak dava sart1 olarak diizenlenmesinin yerindeligini incelemek ve uygu-
lamadaki sorunlar dikkate alinarak bir ¢6ziim Onerisi sunmaktir.



4708 SAYILI YAPI DENETIMi HAKKINDA KANUN’'DA
YAPI DENETIM SIRKETLERININ ORTAK VE
YONETICILERI ILE CALISANLARININ
BELGEDE SAHTECILIK SUCUNDAN SORUMLULUGU

Dr. Ogr. Uyesi Timugin KOPRULU*

Giris

6 Subat 2023 tarihinde Kahramanmaras merkezli olarak gerceklesen
ve 11 sehirde can kayiplarina, yikima ve yaralanmalara sebep olan dep-
remle birlikte tartisilan konulardan biri de yapilarin depreme dayanikl-
l1g1, standartlara uyumlulugu ve bunlarin denetimi olmustur.

Bahsi gegen tartismalar 1999 Golciik depreminden sonra da yasanmis
ve yapilarin standartlara uygunlugu ve denetimi konusunda gerek tek-
nik gerek hukuki alanda ¢alismalar yapilmistir. Bu ¢alismalarin bir so-
nucu olarak da 13.07.2001 tarihinde 4708 sayil1 Yap1 Denetimi Hakkinda
Kanun, Resmi Gazete’de yayinlanarak yiiriirliige girmistir. Kanunun
amaci 1. Maddesinde su sekilde ifade edilmistir:

“Bu Kanunun amaci; can ve mal giivenligini teminen, imar planina, fen,
sanat ve saglik kurallarina, standartlara wygun kaliteli yap: yapilmas: igin proje
ve yapi denetimini saglamak ve yap: denetimine iliskin usul ve esaslari diizen-
lemektir.”

4708 sayili1 Kanun’la imar mevzuati uyarinca éngoriilen fenni mesuli-
yet Kanun’da belirtilen yapilar bakimindan idareye kars1 yapi denetim
kuruluslar: tarafindan {istlenilmistir. Yani Kanun'un yiiriirliik tarihin-
den 6nce aslinda idare tarafindan yerine getirilmesi gereken ve yerine

* Dr. Ogr. Uyesi, Attlm Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Usul Hukuku
Anabilim Dali, Tiirkiye, E-posta:timucin.koprulu@atilim.edu.tr.,ORCID:0000-0002-
6580-091X.
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getirilen yap1 denetimi bigimindeki kolluk faaliyeti artik 6zel isletmeler
tarafindan yapilmaktadr.

Ayni Kanun'un 1(1) ve Yap1 Denetimi Uygulama Yo6netmeligi'nin
3(m) maddesine gore Bakanliktan aldig1 izin belgesi ile miinhasiran yap1
denetimi goérevini yapan, ortaklarinin tamami mimar ve miihendisler-
den olusan tiizel kisilige yap1 denetim kurulusu ad1 verilmektedir.

Yap1 Denetim Kurulusu, 4708 sayili Kanun kapsaminda bulunan her
tiirlii yapinin denetimini, yapi sahibiyle veya vekiliyle akdedilen hizmet
sOzlesmesi hiikiimlerine gore yiiriitiir. Yapr denetim kuruluslar1 4708
sayill Kanun uygulamasinda, imar mevzuati uyarinca éngoriilen fenni
mesuliyeti ilgili idareye karsi iistlenir. Bu kuruluslar Kanun’da belirtilen
gorevleri yine Kanun tarafindan belirlenmis stireler icinde, imar planina,
fen, sanat ve saglik kurallarina, standartlara, yiirtirliikteki mevzuata ve
mesleki ahlak kurallarina uygun ve tam olarak yerine getirmek zorun-
dadir. Kanunda belirtilen goérevlerin yerine getirilmemesi ya da eksik
yerine getirilmesi durumunda ise yap1 denetim kurulusunun, ortaklari-
nin, yoneticilerinin ve calisanlarmin 6zel hukuk, idari yaptirim ve cezai

yaptirim baglaminda sorumluluklar: s6z konusudur.

[mar mevzuati uyarinca fenni mesuliyeti idareye kars: iistlenen yap1
denetim kuruluslarinin gérev ve sorumluluklar1 Kanunun 2. Madde-
sinde yukarida bahsedilen hem denetim faaliyeti cercevesinde hem de is
saghg1 ve giivenligi geregince genis bir bicimde belirtilmistir.

Yap1 denetim kuruluslarinin ortaklarinin, yoneticilerinin ve ¢alisanla-
rinin cezai sorumlulugunun ise 9. Maddeye gore iki sekli s6z konusu-
dur. Bunlardan ilki gorevi kotiiye kullanma sucu digeri ise belgede sah-
tecilik sugudur. Bildirimizde bu sorumluluk bicimlerinden belgede sah-
tecilik sucu incelenecektir.

1. 4708 SAYILI KANUN'DA BELGEDE SAHTECILIK SUCU

Yukarida ifade edildigi gibi yap1 denetimi kuruluslarinin gorev ve
sorumluluklar1 genis bir bicimde Kanun'da belirtilmistir. Bu gorevler
yapinn ingsaatinin baslamasindan 6nce, insaat1 sirasinda ve sonrasinda
olmak iizere ii¢ bicimde ortaya ¢ikmaktadir.
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Ornegin proje miielliflerince hazirlanan, yapinin insa edilecegi arsa
veya arazinin zemin ve temel raporlar: ile uygulama projelerini ilgili
mevzuata gore incelemek, proje miielliflerince hazirlanarak dogrudan
kendilerine teslim edilen uygulama projesi ve hesaplarmi kontrol ede-
rek, ilgili idareler disinda bagka bir kurum veya kurulusun vize veya
onaymna tabi tutulmadan, ilgili idareye uygunluk goriisiinii bildirmek
insaatin oncesine ait bir goérevdir.

Yapinin, ruhsat ve ekleri ile mevzuata uygun olarak yapilmasmi de-
netlemek, yapim islerinde kullanilan malzemeler ile imalatin proje, tek-
nik sartname ve standartlara uygunlugunu kontrol etmek ve sonuglarin
belgelendirmek, malzemeler ve imalatla ilgili deneyleri yaptirmak gibi
gorevler de insaatin devamina iliskin gorevlerdendir.

Yapinun ruhsat eki projelerine uygun olarak kismen veya tamamen
bitirildigine dair ilgili idareye rapor vermek de yapimin insaatinin biti-
rilmesinden sonra kurulusun gorevlerindendir.

4708 sayili Kanun'un 9. Maddesinde yap1 denetim kurulusunun ortak
ve yoOneticileri, mimar ve miihendisleri ile laboratuvar gorevlileri bu Ka-
nun hiikiimleri cercevesinde yapmalar1 gereken denetimi yapmadiklari
halde yapmus gibi veya yapmalarina ragmen gercege aykir1 olarak belge
diizenlemeleri halinde Tiirk Ceza Kanunu'nun resmi belgede sahtecilik

suguna iliskin hiikiimlerine gore cezalandirilir.

Yap1 denetim kuruluslarinin goérevlerini yerine getirmesiyle baglantili
denetimler, incelemeler ve deneyler sonucunda elde ettigi verileri idare-
ye bir belgeyle sunmas1 gerekmektedir. Iste uygulamada bu denetim ve
inceleme faaliyetlerinin layikiyla yerine getirilmedigi; yapilmamis dene-
timlerin yapilmis gibi gosterildigi, yapilan denetimlerde elde edilen so-
nuglardan farkli bicimde belge diizenlendigine dair sikayetlere rastlan-
maktadir. Ornegin deprem mevzuati uyarinca yapmin gerekli standart-
lar1 karsilamamasma ragmen standartlara aykir1 bir durumun olmadig-
nin idareye raporlanmas: durumunda belgede sahtecilik sucu olusur.

Yukarida orneklenen bicimde bir sahteciligin yapilmas: ilgili sucu

teskil etmesinin yaninda bir depremde sahte belge hazirlanan yapmin
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yikilmasi durumunda meydana gelen 6liim ve yaralamalardan da bel-
genin diizenlenmesine katilan kisilerin yani azmettiren, fail ve seriklerin
de sorumlu olacag: ortadadur.

Bildiri 6zeti kapsaminda asagida sucun unsurlarna iliskin kisa bilgi-
ler verilecektir. Daha kapsamli agiklamalar ve sug tipine iliskin yargi ka-
rarlarina ise bildirinin tam metninde atifli bir bicimde yer verilecektir.

A. Korunan Hukuki Deger

Yap1 denetim kurulusu idare adma denetim faaliyetini icra ettigi igin
denetim gorevi sonrasinda hazirladig1 belgeler resmi belge olarak kabul
edilmektedir. Bu durumda 4708 sayili1 Kanun’da yer alan bu sug tipinin
korudugu hukuki degerle TCK’da yer alan belgede sahtecilik suclarmin
korudugu deger benzerlik gostermektedir. Belgelerin Kanun’da belirti-
len denetim gorevi kapsaminda hukuka uygun sekilde hazirlandigma
dair gerek Idare’nin gerek vatandaglarinin bu konudaki giiveni ilgili sug
tipiyle korunmaktadir. Diger yandan 4708 sayii Kanun'un amacinda
hareketle ikincil olarak korunan hukuki degerin yapilarda yasayacak ya
da bulunacak olan kisilerin can ve mal giivenligi oldugu da sdylenebilir.

B. Fail
Sug tipi fail bakimmdan 6zgii sug niteligindedir. Kanunda yap1 dene-

tim kurulusunun ortak ve yoneticileri, mimar ve miihendisleri ile labora-
tuvar gorevlileri sucun faili olarak gosterilmistir. Bunun sonucu olarak
diger kisiler, 6rnegin yapr miiteahhidi ya da santiye sefi bu sugun faili
olamazken, belirtilen suca TCK 40(2). Maddeye gore yardim eden veya
azmettiren olarak istirak etmelerinin 6niinde bir engel bulunmamaktadar.

C. Su¢un Maddi Konusu

Kanun’da belirtilen sahtecilik sugunun konusunu diizenleyeni belli
ya da belirlenebilir olan, hukuki bir sonu¢ dogurmaya elverisli bir irade
beyanmi ya da olay1 aktaran, aldatma yetenegini haiz yazili nesne yani
belge olusturmaktadir. Bu belge de yap1 denetim kurulusunun faaliyeti

cercevesinde diizenlemelidir.
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Sugun faili olabilecek kisiler kamusal bir faaliyeti yerine getirip belge
diizenledikleri icin TCK 6. Madde uyarinca kamu gorevlisi sayilmaktadir-
lar. Bu durumda kamu gorevlisinin kamu gorevi nedeniyle diizenledigi
belge s6z konusu oldugundan, Kanunun resmi belgede sahtecilik suguna
atf yapmasindan da hareketle sahtecilik yapilan belge resmi belgedir.

D. Fiil

Kanun'un 9. Maddesinde yap1 denetim kurulusunun ortak ve yoneti-
cileri, mimar ve miihendisleri ile laboratuvar gorevlileri yapmalar: gere-
ken denetimi yapmadiklar: halde yapmis gibi veya yapmalarina ragmen gercege
aykirt belge diizenlemeleri yani sahtecilik yapmalar1 cezalandirilmakta-
dir. Belirtmek gerekir ki Kanun'un ilk halinde bu sug tipi bulunmamak-

tadir; 2008 tarihinde 5728 sayili Kanun'la bu sug tipi 4708 sayil1 Kanun’a

eklenmistir.

Secimlik hareketli bir su¢ olan diizenlemeyle yapilmayan bir deneti-
min yapilmis gibi veya yapilmis olan bir denetim olmasina ragmen so-
nucunun farkl sekilde belgede gosterilmesi cezalandirilmaktadir.

E. Sucun Manevi Unsuru

4708 sayil1 Kanun'un 9. Maddesinde yer alan resmi belgede sahtecilik
sucu kasten iglenebilecek bir suctur. Maddede belirtilen kisiler secimlik
harekete gore denetim yapmadiklar1 halde bilerek ve isteyerek veya de-
netim yapmalarma ragmen bilerek ve isteyerek gercege aykir1 belge dii-

zenlemelidir.

F. Tesebbiis

Sug tipi belgenin diizenlenmesiyle birlikte tamamlanmaktadir. Belge-
nin bu noktada fail ya da serikler tarafindan kullanilmis olmas1 gerek-
mez. Bu durumda sugun tesebbiis asamasinda kalmasi konusunda
TCK’da yer alan resmi belgede sahtecilik sucuna tesebbiise dair genel
kurallar gegerlidir.
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G. Istirak

Yukarida da ifade edildigi gibi 9. Maddede yer alan belgede sahteci-
lik sucu 6zgii bir sugtur ve maddede belirtilen kisilerden baska kisiler
fail olarak sorumlu olamaz. Ancak bu suca diger kisilerin azmettiren ya
da yardim eden olarak istirak etmeleri TCK 40(2). Madde kapsaminda
mimkiindiir.

H. igtima

4708 sayili Kanun’da yer alan belgede sahtecilik sucunda, ayni sug is-
leme karariyla birden fazla sahte belge diizenlenmesi halinde TCK 43(1).
Maddesi, magduru belirli bir kisi olmayan suglar bakimindan da zincir-
leme sug hiikiimlerinin uygulanmasina imkan sagladig i¢in zincirleme

sug hiikiimleri uyarinca cezada artirim yapilabilir.

Ancak farkli yap: sahiplerinin yapilarina dair diizenlenen sahte bel-
gelerde islenen fiil kadar sug oldugu kabul edilmelidir. Diger yandan
sug tipindeki faillerin kamu gorevlisi sayillmasi nedeniyle TCK 257.
Maddede yer alan gorevi kétiiye kullanma sugundan sorumlu olabile-
cekleri akla gelse de ilgili diizenlemenin, islenen fiilin ancak kanunda
baska sekilde diizenlenmedigi hallerde uygulanacag: hesaba katildigin-
da fail sadece belgede sahtecilikten sorumlu olur.

Anahtar Kelimeler: Deprem, Yap1 Denetimi, Belgede Sahtecilik, Ce-
zai Sorumluluk, Ceza Hukuku

RESPONSIBILITY OF CONSTRUCTION INSPECTION
ORGANIZATIONS MANAGERS, PARTNERS AND THEIR
EMPLOYEES FOR DOCUMENT FALSIFICATION UNDER

LAW NO. 4708

Introduction
One of the topics discussed in conjunction with the earthquake that

occurred on February 6, 2023, centered in Kahramanmaras and resulting
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in casualties, destruction, and injuries in 11 cities, is the earthquake re-
sistance, compliance with standards, and their inspection of structures.

Similar discussions took place after the 1999 Golciik earthquake, and
both technical and legal studies were conducted on the compliance with
standards and inspection of structures. As a result of these studies, the
Law on Structural Audits No. 4708 was enacted on July 13, 2001, and
came into effect after being published in the Official Gazette. The purpo-
se of the Law is stated in Article 1 as follows:

"The purpose of this Law is to ensure the safety of life and property, to pro-
vide project and structural control for the construction of high-quality structu-
res in accordance with zoning plans, scientific, artistic, and health rules and
standards.”

With the implementation of Law No. 4708, the technical responsibi-
lity foreseen in the zoning legislation was taken over by construction
inspection organizations for structures specified in the Law, which was
originally the responsibility of the administration before the law came
into effect.

According to Article 1(i) of the same Law and Article 3(m) of the Imp-
lementation Regulation, a construction inspection organization is a legal
entity consisting entirely of architects and engineers, performing exclu-
sively the construction inspection with a permit obtained from the Mi-
nistry.

Construction inspection organizations conduct the audit of all types
of structures covered by Law No. 4708 in accordance with the service
contracts concluded with the owner or his /her representative. In the
implementation of Law No. 4708, s construction inspection organizati-
ons undertake the technical responsibility specified in the zoning legisla-
tion against the relevant administration. These organizations are obliged
to fulfill the tasks specified in the law within the periods determined by
the law, in accordance with zoning plans, scientific, artistic, and health
rules, standards, current legislation, and professional ethical rules. In ca-
se of failure or incomplete fulfillment of the duties specified in the law,
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the private legal, administrative, and criminal responsibilities of the
construction inspection organizations, its partners, managers, and emp-

loyees are involved.

The duties and responsibilities of construction inspection organizati-
ons that undertake technical responsibility in accordance with zoning
legislation are extensively defined both within the framework of audit
activities and due to occupational health and safety requirements in Ar-
ticle 2 of the Law.

Criminal responsibility of partners, managers, and employees of
construction inspection organizations is mentioned in Article 9 in two
forms. One is the crime of abuse of duty, and the other is the crime of
document falsification. This article will focus on the crime of document
talsification.

1. DOCUMENT FALSIFICATION CRIME UNDER LAW NO. 4708

As mentioned above, the duties and responsibilities of construction
inspection organizations

are extensively specified in the Law. These duties arise in three forms:
before the construction of the structure begins, during the construction,
and after the construction.

For example, examining the reports on the land and foundation of the
land or area where the structure will be built, as well as application pro-
jects prepared by project authors in accordance with the relevant legisla-
tion, is a task related to the period before the construction of the buil-
ding.

Tasks related to the ongoing construction include overseeing the
construction to ensure that it complies with the building permit and its
annexes, checking the conformity of materials used in construction with
the project, technical specifications, and standards, and documenting the
results, as well as conducting tests related to materials and construction.

Reporting to the relevant administration that the structure has been
partially or completely completed in accordance with the project an-
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nexes after the completion of the construction of the structure is one of
the post-construction tasks of the organization.

In Article 9 of Law No. 4708, if the partners and managers of the
construction inspection organizations, architects and engineers, and la-
boratory staff do not perform the audit they are obliged to do under this
Law, or if they issue a document falsely stating that they have done so,
they are punished according to the provisions of the Turkish Penal Code

on the crime of document falsification.

In connection with the completion of the duties of construction ins-
pection organizations, inspections, examinations, and experiments rela-
ted to the obtained data must be presented to the administration with a
document. Complaints have been encountered in practice that these ins-
pections and examinations are not properly carried out; non-existent
inspections are shown as conducted, and reports are falsified differently
from the results obtained in the inspections. For example, if a report is
submitted to the administration stating that there is no deviation from
the standards despite the structure not meeting the necessary standards
according to earthquake legislation, a crime of document falsification
occurs.

In addition to constituting the relevant crime, the individuals invol-
ved in the preparation of false documents in a seismic event where a bu-
ilding with falsified documents collapses will also be responsible for the
deaths and injuries that occur as a result.

Within the scope of the Summary, brief information on the elements
of the crime will be provided below. More comprehensive explanations
and references to judicial decisions related to the crime type will be inc-
luded in the full text of the Summary.

A. Protected Legal Value

Since the construction inspection organizations conducts the inspec-
tion activity on behalf of the administration, the documents prepared af-
ter the inspection duty are considered official documents. In this case,
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the legal value protected by this crime type specified in Law No. 4708 is
similar to the value protected by the crimes of document falsification in
the Turkish Penal Code. The trust of the administration and citizens in
the legality of the documents prepared within the framework of the ins-
pection duty stated in the Law is protected by this crime type. On the
other hand, considering the purpose of Law No. 4708, the legally protec-
ted value can also be the life and property safety of individuals who will
live or be present in the buildings.

B. Perpetrator

The crime type is specific in terms of the perpetrator. In the Law,
partners and managers of construction inspection organizations, archi-
tects and engineers, and laboratory staff are identified as the perpetra-
tors of the crime. Consequently, other individuals, such as the building
contractor or site manager, cannot be the perpetrators of this crime, but
there is no obstacle for them to participate as accomplices or instigators
according to Article 40(2) of the Turkish Penal Code.

C. Material Subject of the Crime

The crime of document falsification specified in the Law involves the
creation of a written object, a document capable of conveying a will or
event that is identifiable or determinable, and is capable of producing a
legal result. This document must be prepared within the framework of

the activities of construction inspection organizations.

Individuals who can be perpetrators of the crime are considered pub-
lic officials under Article 6 of the Turkish Penal Code, as they prepare
documents while performing a public activity. In this case, since the do-
cument prepared by the public official is in question, and considering
the reference to the crime of document falsification in the Law, the do-
cument falsified is an official document.

D. Act

Article 9 of the Law specifies that partners and managers of the const-
ruction inspection organizations, architects and engineers, and labora-
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tory staff will be punished for falsifying documents knowingly and in-
tentionally, or for issuing false documents despite conducting audits. It
should be noted that this crime type was not present in the original ver-
sion of the Law; it was added to Law No. 4708 by Law No. 5728 in 2008.

With this regulation, alternatively, falsifying a document is penalized
even if an inspection is not conducted, or if an inspection has been per-
formed, but the results are misrepresented in the document.

E. Mental Element of the Crime

The crime of document falsification specified in Article 9 of Law No.
4708 can be committed with intent. The individuals mentioned in the ar-
ticle must have intentionally and knowingly falsified a document, either
by not conducting the required inspection or by issuing a document fal-
sely stating that they have performed the inspection.

F. Attempt

The crime type is completed with the preparation of the document. It
is not necessary for the document to be used by the perpetrators or ac-
complices at this point. In this case, the general rules regarding attempts
under Article 43(1) of the Turkish Penal Code apply to whether the cri-
me remains in the attempted stage.

G. Participation

As mentioned above, the crime of document falsification specified in
Article 9 is a specific crime, and individuals other than those specified in
the article cannot be held responsible as perpetrators. However, the par-
ticipation of other individuals as instigators or aides in this crime is pos-
sible under Article 40(2) of the Turkish Penal Code.

H. Cumulation of Offences

In the crime of document falsification specified in Law No. 4708, if
more than one false document is prepared with the decision to commit
the crime, Article 43(1) of the Turkish Penal Code allows where the vic-
tim is not a specific person, allowing for an increase in the punishment.
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However, it should be accepted that the crime is as much as the falsi-
fication of documents related to different building owners.

On the other hand, even though the perpetrators of the crime type co-
uld be responsible for the crime of abuse of duty under Article 257 of the
Turkish Penal Code because they are considered public officials due to
their public duty, when taking into account that the relevant regulation
will be applied only if the act is not otherwise regulated in the law, only
the person responsible for document falsification will be responsible.

Key Word: Earthquake, Construction Inspection, Document Falsifica-
tion, Criminal Responsibility, Criminal Law



INTIHARA YONLENDIRME SUCUNUN TiPIKLIGI
KAPSAMINDA ORTAYA CIKAN HUKUKI SORUNLAR

Dr. Ogr. Uyesi Sercan TOKDEMIR*

Ozet

5237 sayili Tiirk Ceza Kanunu'nun 84’iincii maddesinde intihara yon-
lendirme sugunun tipikligi kapsaminda intihara azmettirme, (alenen)
tesvik etme, baskasinin intihar kararin1 kuvvetlendirme ve baskasinin
intiharma herhangi bir sekilde yardim etme fiilleri cezalandirilmistir.
Kanun koyucu sui generis nitelikte bagimsiz ve karma bir sug tipiyle
bahsi gegen fiilleri cezalandirma yoluna gitmistir.

Maddede mabhiyetleri birbirinden farkli seriklik fiilleri intihara yon-
lendirme bashg altinda cezalandirilmistir. Maddede kullanilan kavram-
larin ceza hukuku teknigi agisindan seriklik fiilleri olarak anlasilmasi ge-
rektiginden hareketle de mevcut bashgmn intihara azmettirme ve intihara
yardim etme seklinde degistirilmesini Onermekteyiz. Boylece metin ile
baslik arasinda uyum saglanmus olur.

Intihar fiilinin kendisi sug degilken, bu fiile azmettirme ve yardim et-
me sug olarak kabul edilmistir. Bu itibarla, azmettirme bakimindan hiik-
miin “azmettirmeye tesebbiis benzeri hiikiim”, yardim etme bakimindan
“yardim etmeye tesebbiis benzeri hiikiim” oldugu kanaatindeyiz. intihar
gerceklesmezse dahi intihara azmettirmenin haksizlig1 gerceklesmistir.
Su¢ dahi tegkil etmeyen intihar fiiline azmettirmenin cezalandirilmasi,
azmettirmeye tesebbiiste ceza sorumlulugunun kapsamini genisleten bir
diistincedir. Bu hiikiimle kanun koyucunun, azmettirmenin bash basmna
haksizlik tegkil ettigini kabul ettigi ve intihara azmettirmenin yol actig

*

Dr. Ogr. Uyesi, Tokat Gaziosmanpaga Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Mu-
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tehlikeyi cezalandirarak bu fiilin azmettirmeye tesebbiis gibi cezalandir-
maya layik gordiigii soylenebilir. Dahas1 azmettirmeye tesebbiisii bile ce-
zalandirmayan ayn1 kanun koyucu, sug teskil etmeyen intihar fiiline yar-
dim niteligindeki hareketleri basl basmna haksizlik kabul ederek cezalan-
dirmaya layik gormiistiir. Yardim etmeye tesebbiisiin ise cezalandiril-
mamasi gerektigi kanaatindeyiz. Elbette ki yardim etmeye tesebbiisiin ce-
zalandirlmaya layik goriilmemesi intihara yardim fiillerini cezalandir-
maya engel degildir.

Intihara yonlendirme sugunun tipikligi kapsaminda ortaya ¢ikan hu-
kuki sorunlardan biri de intiharin gerceklesmesinin gerekip gerekmedigi
hususudur. Bu sugun olusmasi igin kisinin intihar etmesi sart degildir.
Intiharin gerceklesmesinin failin ceza sorumluluguna etkisi bakimmdan
bu hususun sucun unsuru ve objektif cezalandirma sart1 olarak telakki
eden gortisler ileri siirtilmiistiir. Magdurun intihar girisiminin basarili
olamamasi durumunda failin hangi fikraya gore cezalandirilacag tipik-
lik kapsaminda ortaya gikan bagka bir sorundur. Intiharin gerceklesme-
sini neticesi sebebiyle agirlasan bir hal olarak kabul etmekteyiz. Bununla
birlikte intiharin gerceklesmemesinin failin ceza sorumluluguna etkisi
goz onlinde bulundurulmalidir. Azmettirme ve yardim bakimindan in-
dirimde farklilasmaya gitmek suretiyle intiharin gerceklesmemesi cezay1
hafifletici bir unsur olarak kabul edilebilir.

Intihara alenen tegvikin basm yoluyla gerceklestirilmesi durumunda
TCK md.84/£.3'tin mii yoksa Basin Kanunu (Bas.K) md.20'nin tipikligini
mi olusturacag sorunu da diger bir sorun olup buna iligkin farkli goriis-
ler ileri stiriilmiistiir.

TCK md.84/f.1’de bagkasimnin intiharma herhangi bir sekilde yardim
eden kisinin cezalandirilacag: ifade edilerek sucun yardimin ihmali ola-
rak da gerceklesebilecegi kabul edilmektedir. Doktrindeki tartismalarda
intihara yardimdan dolayi failin sorumlulugu, TCK md.84/f.1, md.83 ve
md.98 hiikiimleri ¢ercevesinde degerlendirilmektedir.

Bildiride intihara yonlendirme sugunun tipikligi kapsaminda ortaya
¢ikan mubhtelif hukuki sorunlarin doktrindeki tartismalar cergevesinde

degerlendirilmesi amaglanmuistir.
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Anahtar Kelimeler: intihar, intihara yonlendirme, intihara (alenen)

tesvik, intihara azmettirme, intihara yardim etme.

LEGAL PROBLEMS ARISING AS PART OF THE ELEMENTS
OF THE CRIME OF DIRECTING SUICIDE

Abstract

The acts of instigation to suicide, (publicly) encouraging it, strengthe-
ning someone else's decision to commit suicide, and aiding someone el-
se's suicide in any way are punished within the scope of the crime of di-
recting suicide in the 84th article of the Turkish Penal Code No. 5237
(TPC). The legislator chose to punish the aforementioned acts as an in-

dependent and combined type of crime with a sui generis nature.

In the article titled directing suicide, complicity acts in crime with dif-
ferent natures are punished. Since the concepts in the article should be
understood as acts of complicity in terms of criminal legal technique, the
current title should be changed to instigation to suicide and assisting suici-
de to ensure compliance between the text and the title.

Whilst the act of suicide itself is not a crime, instigating and aiding
this act is considered a crime. Thus, the provision in terms of instigating
is a “provision quasi attempted instigation”, and it is in terms of aiding a
“provision quasi attempted aiding”. Even if suicide does not occur, the
wrongdoing of instigating suicide has occurred. Punishing the act of ins-
tigating suicide, which is not even a crime, is an idea that expands the
scope of criminal responsibility for attempted instigation. The legislator
creating this provision may have accepted that instigation constitutes
wrongdoing in itself, and by punishing the danger caused by instigating
suicide, he/she considered this act worthy of punishment as an attemp-
ted instigation. Moreover, the same legislator, who does not even punish
the attempted instigation, accepts acts that assist in suicide, which does
not constitute a crime, as wrongdoing in itself and worthy of punish-
ment. To me, attempted aiding is not worthy of punishment and this, of
course, does not prevent acts of aiding suicide from being punished.
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Another legal problem within the scope of the crime of directing sui-
cide is whether suicide must occur or not. Occurrence of suicide is not
necessary for this crime to occur. Regarding the criminal responsibility
of the perpetrator, some consider this issue as an element of the crime
and others as an objective condition for punishment. Another problem
arising in the scope of the elements of the crime is the clause under
which the perpetrator will be punished if the victim's suicide attempt is
not successful. We accept suicide as an aggravating factor so the failure
to commit suicide should be taken into consideration upon the criminal
responsibility of the perpetrator. The failure to commit suicide can be
considered as a mitigating factor in the punishment with a difference in
the reduction in terms of instigation and aiding.

Another problem, whether public encouragement to suicide carried
out through the press is a typical act of article 84/ clause 3 of the TPC or
article 20 of the Press Code, leads to different opinions regarding this is-
sue.

Article 84/clause 1 of the TPC states that anyone who helps someone
else commit suicide in any way will be punished, and accepts that the
crime can also occur as omission of aiding. In the doctrine, the responsi-
bility of the perpetrator for aiding suicide is evaluated within the fra-
mework of the provisions of Article 84/clause 1, Article 83, and Article
98 of TPC.

This paper aims to evaluate various legal problems that arise within
the scope of the elements of the crime of directing suicide within the
framework of discussions in the doctrine.

Key Words: Suicide, directing suicide, (publicly) encouraging suicide,

instigation to suicide, assisting suicide.



TURK CEZA HUKUKUNDA KUSURU ETKIiLEYEN
NEDENLER ARASINDA KUSURLULUGU ENGELLEYEN
NEDENLER VE MAZERET NEDENLERI SEKLINDE
BiR AYRIM YAPILIP YAPILAMAYACAGI SORUNU

Dr. Ogr. Uyesi Hasan iBA*

Ozet

Tiirk 6gretisinde, kusuru etkileyen ve cezasizlik sonucu doguran ne-
denler arasinda mazeret nedenleri ve kusurlulugu engelleyen nedenler sek-
linde ikili bir ayrim yapma egilimi goriilmektedir. Bahse konu ayrim
yapan yazarlara gore, mazeret nedenlerinde kusur tamamen ortadan
kalkmamakta; kusurun ve haksizligin icerigi faile ceza verilmesini ge-
rektirmeyecek ol¢lide azalmaktadir.

Kanaatimizce, s6z konusu yazarlarin yaklasimi biri kanuni, digeri
teorik iki nedenle sorunludur:

Kanuni olarak sorunludur; ¢tinkii Tiirk hukukundaki pozitif hukuk
diizenlemelerine gore, yazarlarin mazeret nedeni olarak kategorize et-
tikleri nedenlerde cezalandirmamanin nedeni yazarlarin ileri siirdiigii
gibi haksizligin ve kusurun icerigindeki azalma degildir. CMK m.
223/3-d’ye gore, yazarlarin mazeret nedenleri olarak kategorize ettigi
nedenlerde failin cezalandirilmamasinin nedeni, failin kusurunun bulun-
mamasidir. CMK m. 223/3’te haksizliga gonderme yoktur. Kusura gon-
derme vardir ve dikkat edilecek olursa CMK m. 223/3’e gore soz konu-
su durumlarda kusur azaldig: i¢in degil, tamamen ortadan kalktig1 icin

fail cezalandirilmamaktadar.

Dr. Ogr Uyesi, Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Usu-
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Sug teorisine iligkin bu ayrimin pozitif hukuk diizenlemelerine indir-
genemeyecegi bu yiizden CMK m. 223'{in baglayic1 olmadig; ileri siirii-
lebilir. Bu yaklasim esas alindiginda kusuru etkileyen nedenler arasinda
bir ayrim yapilabilirse de bu ayrim s6z konusu yazarlarin ileri siirdiigii
gerekcelerle temellendirilemez. Zira, haksizligin igeriginin “neden” ve
“nasil” azaldig1 izaha muhtactir. Baz1 yazarlara gore mazeret nedenle-
rinde fiilin haksizlik iceriginin azalmasmin nedeni failin stibjektif duru-
mudur. Haksizhigin stibjektif unsuru kast, taksir ve sug tipinde yer veri-
len diger siibjektif unsurlardir. S6z konusu yazarlarin iizerinde durdugu
siibjektif gerceklikler haksizligin siibjektif unsurlari ile ilgili olmayan fai-
lin motivasyonu ile ilgili olan hususlardir. Failin saiki -sug tipinde yer
verilmemisse- kusur yargisinda dikkate alinir; haksizligin yapis1 disinda
kalan hususlar, haksizlig: etkileyemez. Dolayisiyla Tiirk dgretisinde bazi
yazarlarin kusuru etkileyen ve cezasizlik sonucu doguran nedenler ara-
sinda mazeret nedenleri ve kusurlulugu engelleyen nedenler seklinde ikili bir
ayrim yapmasi, kanaatimizce, teorik olarak da sorunludur.

Kanaatimizce, bilimsel olarak bir tasnif zorunlulugu goériiliiyorsa ya
da bdoyle bir tasnifin kurumlarin dogasmi anlama bakimindan faydal
olacag: diistiniilityorsa CMK m. 223/3-d g6z ard1 edilmemeli ve tasnifin
olgiisii, haksizligin ve kusurun igerigindeki azalma degil, normun uyari-
s1 ve normun uyarisina uygun hareket edebilme yetenegi olmaldir. Ol-
¢ii bu oldugunda kusurlulugu engelleyen nedenler arasinda mazeret
nedenleri ve kusurlulugu engelleyen nedenler seklinde bir ayrim yapil-
masi, CMK m. 223’]le bagdasacag: gibi, s6z konusu ayrim, kanaatimizce,

teorik olarak daha iyi temellendirilmis olur.

Anahtar Kelimeler: Kusuru Etkileyen Nedenler, Kusurlulugu Engel-

leyen Nedenler, Mazeret Nedenleri, Kusur, Haksizlik.
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IN TURKISH CRIMINAL LAW THE ISSUE OF WHETHER THERE
IS SUCH A DISTINCTION BETWEEN THE REASONS PREVENTING
BLAMEWORTHINESS AND THE REASONS
WHICH IS CALLED EXCUSES

Abstract

In Turkish criminal law, there is a tendency to make a distinction
between the reasons that affect the blameworthiness and the reasons
that result in impunity. According to the authors who make the mentio-
ned distinction, the blameworthiness does not completely disappear in
the excuses; the blameworthiness of the perpetrator and the wrongful-
ness of the act are reduced to such an extent that it does not require the
perpetrator to be punished.

To me, there are two reasons why those authors make mistake:

First, it is problematic to explain the reason why the perpetrator is not
punished as an excuse. According to Turkish Procedure Code article
223/3-d, the reasons that the authors categorize as excuses is not the re-
duction of wrongfulness or blameworthiness, but the absence of perpet-
rator’s blameworthiness. If you pay attention, there is no reference to
wrongfulness in article 223/3-d. There is reference to blameworthiness.
However, according to article 223, in such cases, the perpetrator is not
punished not because the blameworthiness has decreased, but because it
has completely disappeared.

Second, why and how the content of injustice is reduced is also in
need of explanation. According to some authors, the reason for the dec-
rease in the wrongfulness content of the act in excuses is the subjective
situation of the perpetrator. The subjective realities that these authors
emphasize are not related to the subjective elements of the wrongful-
ness, but are related to the motivation of the perpetrator.

In my opinion, if a classification is required scientifically or if such a
classification is thought to be useful in understanding the nature of insti-
tutions, because of the Turkish Procedure Code article 223/3-d, the mea-
sure of classification should not be the reduction of wrongfulness
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and/or blameworthiness, but the warning of the norm and the ability to
act in accordance with the warning of the norm.

Key Words: Reasons Affecting Blameworthiness, Reasons Preventing
Blameworthiness, Excuses, Blameworthiness, Wrongfulness.



ANAYASA MAHKEMESI'NIN TCK M.220/6 HUKMUNE
iLISKIN 26.10.2023 TARIHLI iPTAL KARARININ
DEGERLENDIRILMESI

Dr. Ogr. Uyesi H. Sefa ERYILDIZ*

Ozet

Istanbul 22. Agir Ceza Mahkemesi (E. 2023/133) ile Patnos Agir Ceza
(E. 2023/132) Mahkemesi tarafindan 5237 sayili Tiirk Ceza Kanunu'nun
(TCK) 220. maddesinin 6. fikras1 hakkinda iptal bagsvurusunda bulunul-
mustur. Bagvuruda 02.07.2012 tarihli ve 6352 sayili Kanun'un 85. mad-
desiyle degistirilen 6. fikranin 1982 Anayasasi'nin (AY) 2, 13 ve 38. mad-
delerine aykirilig ileri siiriilmiistiir. Bunun iizerine Anayasa Mahkemesi
(AYM), 26.10.2023 tarihli, 2023 /132 Esas ve 2023/183 Karar sayil1 kara-
riyla ilgili madde fikrasini iptal etmistir. Gerekgeli karar 08.12.2023 tarih-
li ve 32393 sayili Resmi Gazete’de yayimlanmustir. Kararin, Resmi Gaze-
te’de yayimlanmasindan baslayarak dort ay sonra yiiriirliige girmesine

karar verilmistir.

Iptal edilen TCK m.220/6 hiikmii uyarmnca érgiite iiye olmamakla
birlikte 6rgiit adina sug isleyen kisi, ayrica orgiite tiye olmak sugundan
da cezalandirilmaktaydi. Esasen TCK m.220/6 hiikmiiniin AYM tara-
findan iptali siirpriz olmamuistir, zira diizenlemenin dogurdugu sorunlar
ilk olarak Avrupa Insan Haklar1 Mahkemesi'nin Isikirik/ Tiirkiye (Bagvu-
ru No: 41226/09, 14.11.2017) karari ile glindeme gelmistir. Mahkeme’ye
gore diizenleme o kadar genis kapsaml diizenlenmisti ki, “Orgiit adina
hareket eden” kisinin, iiyelik olgiitlerinden hicbirisini saglamadan “or-
giit tiyesi” olarak nitelendirilmesi olanakliydi. Ayrica madde fikrasi,

*  Dr. Ogr. Uyesi, Atatiirk Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Anabi-
lim Daly, Tiirkiye, E-posta: sefa.eryildiz@atauni.edu.tr, ORCID: 0000-0003-4964-0888.
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mahkemelerce kamu otoritesi tarafindan keyfi miidahalelere engel ola-
cak sekilde de tatbik edilmemekteydi.

Yine iptal karar1 Oncesinde Anayasa Mahkemesi Genel Kurulu
10.06.2021 tarihinde, 2014 /6548 numarali Hamit Yakut bagvurusuyla bag-
lantil1 olarak 5237 sayili Kanun'un 220. maddesinin 6. fikrasinin éngorii-
lebilirligine iligskin degerlendirme yapmistir. Bu degerlendirmede kural-
da yer alan “orgiit adina islenen sug¢” ibaresinden ne anlasilmas: gerek-
tigine dair kanunda herhangi bir aciklamaya yer verilmedigine isaret
etmistir. Yiiksek Mahkeme; Anayasa m.34 ile giivence altina alinan top-
lant1 ve gosteri yliriiyiisii diizenleme hakkini ihlal ettigini kabul etmistir.
TCK m.220/6’da bulunan yapisal sorundan dolay1 “pilot karar” usulii-
niin uygulanmasina karar vererek, yapisal sorunun ¢6ziimii i¢in bu du-
rumun, yasama organi olan Tiirkiye Biiyiik Millet Meclisi'ne bildirilme-
sine ve bu ihlal karar1 sonrasinda yapilan basvurularin incelenmesinin
kararin Resmi Gazete’de yayimlanma tarihi olan 03.08.2021 tarihinden
itibaren 1 yil siire ile ertelenmesine karar vermistir.

Yasama organinin belirtilen siire dahilinde yapisal soruna dair her-
hangi bir adim atmamasi ve yapilan iptal bagvurulari tizerine AYM, suc-
ta ve cezada kanunilik ilkesi ¢ergevesinde 26.10.2023 tarihli iptal kararinm
vermistir. Iptal karar iizerine yasa koyucunun nasil bir yol izleyecegi,
iptal kararinda vurgulanan hususlari da dikkate alarak benzer bagimsiz
bir diizenlemeyi tekrar yiiriirliige koyup koymayacag: veya tiye olmak-
sizin Orgiit adina islenen suglar bakimindan genel veya bu suglar yo-
niinden 6zel bir cezay1 agirlastiric1 diizenlemeye yer verip vermeyecegi
hususu ise hentiz belirsizdir.

Anahtar Kelimeler: orgiit sucu, su¢ adimna islenen sug, sug Orgiitii
iyeligi, sug Orgiitii, teror orgiitii
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EVALUATION OF THE CONSTITUTIONAL COURT'S DECISION
DATED 26.10.2023 ON THE ANNULMENT OF ARTICLE 220/6
OF THE TURKISH PENAL CODE (TPC)

Abstract

An application for annulment has been made by the Istanbul 22nd
High Criminal Court (N. 2023/133) and the Patnos High Criminal Court
(N. 2023/132) regarding the 6th clause of Article 220 of the Turkish Pe-
nal Code (TPC), numbered 5237. In the application, it was claimed that
the 6th clause, amended by Article 85 of Law No. 6352 dated 02.07.2012,
contradicts Articles 2, 13, and 38 of the 1982 Constitution. Then, the
Constitutional Court annulled the relevant article clause with its deci-
sion numbered 2023/132 Basic and 2023/183, dated 26.10.2023. It has
been decided that the decision will come into effect four months after its
publication in the Official Gazette.

The annulled provision of TCK Article 220/6 penalized individuals
who committed crimes on behalf of an organization without being its
members as if they were members. The annulment by the Constitutional
Court was not surprising since the problems arising from this regulation
first surfaced in the European Court of Human Rights decision in Isiki-
rik v. Turkey (Application No: 41226/09, 14.11.2017). According to the
Court, the regulation was so broadly formulated that it was possible to
classify someone as an “organization member” without meeting any
membership criteria. Moreover, the clause was not being applied by the
courts in a way that would prevent arbitrary interference by public aut-
horities.

Before the annulment decision, the General Assembly of the Constitu-
tional Court, on June 10, 2021, made an assessment regarding the forese-
eability of the 6th clause of Article 220 of Law No. 5237, in relation to the
application numbered 2014/6548 by Hamit Yakut. In this assessment, it
was pointed out that there was no clarification in the law about what
was meant by the phrase "crimes committed on behalf of an organiza-
tion" found in Article 220/6 of the TPC. The Constitutional Court ack-
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nowledged the violation of the right to organize meetings and demonst-
ration marches, which is protected under Article 34 of the Constitution.
Due to the structural problem in Article 220/6 of the TPC, the Constitu-
tional Court decided to implement the 'pilot decision' procedure,
requiring the notification of the issue to the legislative body, the Grand
National Assembly of Turkey, for resolution. Furthermore, it ruled that
the examination of applications made after this violation decision should
be postponed for one year, starting from the publication date of the deci-
sion in the Official Gazette, which was August 3, 2021.

Following the legislative department's failure to address the structu-
ral issue within the specified period and subsequent annulment applica-
tions, the Constitutional Court, under the principle of legality in crimes
and punishments, issued the annulment decision on 26.10.2023. It rema-
ins uncertain how the legislature will respond to this annulment, whet-
her it will re-enact a similar independent regulation or introduce a speci-
fic or general aggravating provision for crimes committed on behalf of
an organization without membership.

Key Words: organized crime, crime committed in the name of a cri-
me, criminal organization membership, criminal organization, terrorist

organization.



YAZILI HUKUK KURALLARINA UYMAMA
SONUCUNDA ORTAYA CIKAN SUCLARDA TAKSIRIN
BILINCLi OLUP OLMADIGI MESELESI

Dr. Ozlem CELIK BASBOZKURT*

Ozet

Taksir Tiirk Ceza Hukuku sisteminde su¢un manevi unsurlarindan biri
olup Tiirk Ceza Kanununun 22. maddesinde diizenlenmistir. S6z konusu
diizenlemeye gore; taksir, “dikkat ve ozen yiikiimliiliigiine aykirilik dolayisiy-
la, bir davramgin sugun kanuni tanimunda belirtilen neticesi ongoriilmeyerek ger-
ceklestirilmesidir.”. Bu tanim basit bir diger adiyla bilingsiz taksire ait olup,
hiitkmiin 3. fikrasinda; “Kisinin ongordiigii neticeyi istememesine karsin, neti-
cenin meydana gelmesi halinde bilingli taksir vardir” diizenlemesine yer ve-
rilmek suretiyle taksirin bir diger gesidi bilingli taksir diizenleme altina
alinmigtir. Taksir, kast sorumlulugu yaninda istisnai bir sorumluluk ola-
rak benimsenmistir. Doktrinde ve Yargitay kararlarmnda taksirin baz: sart-
lar1 oldugu belirtilmistir: “Taksirle islenen bir sugun olmasi; dikkat ve dzen yii-
kiimliiliigiin ihlali, hareketin iradi olmasi; sonucun istenmemesi ancak ongoriile-
bilir olmasy; hareket ile sonug arasinda nedensellik bagimin bulunmasi.”. Bu sart-
lar bakimmdan dikkat ve 6zen yiikiimliigiiniin ihlaline baktigimizda fai-
lin bu 6zen yiikiimliligiine aykirihig bir toplumsal kabulden kaynakla-
nabilecegi gibi; (kazilmis bir kuyunun g¢evresinde 6nlem almacag, islek
bir caddede cam asag1 saksi atilamayacag1 gibi.) yazili bir hukuk nor-
mundan da (trafik kurallari, maden kanunu, imar kanunu gibi kanunlar-
da belirtilen yiikiimliiliikler) kaynaklanabilir. Yazili hukuk normlarina
aykirilik halinde taksirin ¢esidinin belirlenmesine neden olan éngoriilebi-

Ogreﬁm Gorevlisi Doktor, Jandarma ve Sahil Giivenlik Akademisi, Giivenlik Bilimleri
Fakiiltesi, Ttirkiye, E-posta:ocelikbasbozkurt@gmail.com; ORCID: 0000-0002-0821-6944.
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lirlik hususu 6ne ¢ikmaktadir. Eger fail yapmis oldugu davranigin sonu-
cunu Ongorerek hareket etmisse bilingli taksirle hareket ettigi kabul edile-
cektir. Bu noktada, 6zel taksir kavrami karsimiza cikmaktadir. Ozel tak-
sirde herhangi bir davranis kuralinin ihlali degil yazili davranis kurallari-
nin ihlal edilmesinden kaynakli olarak netice meydana gelmektedir. Bu
halde failin yazili kuralin ihlal etmesi ile tedbirsizlik veya dikkatsizligin
somutlagtig1 kabul edilmektedir. Ongoriilebilirlik acisindan ise yazih bir
norma aykirilik halinde kural olarak failin yaptig1 eylem sonucunda mey-
dana gelen neticeyi 6ngordiigii kabuliinden hareket edilebilmektedir. As-
lina bakildiginda, kirmizi 151k yandigimi goren ve kirmizi 1sikta gecen fail,
diger yollardan yaya veya arabalarin gegebilecegi dngoriisii ile kars: kar-
stya kalmaktadir. Failin yan yoldan birinin geldigini tahmin etmemesi ku-
ral olarak miimkiin degildir, ¢iinkii kendisine yanan kirmiz1 1s1k bagka bir
yoldan birinin ¢ikabilecegini de gostermektedir. Ancak bu sekilde genel
bir kabul benimsenmesi halinde objektif sorumluluk anlayis: ortaya gika-
caktir. Objektif sorumluluk ilkesinden vazgegcilmesi yazili hukuk kuralla-
rina aykirilik halinde dogrudan failin bilingli taksirle hareket ettigi kabu-
liine engel olmaktadir. Yazili hukuk kuralarina aykirilik halinde bu du-
rum taksirin dikkat ve 6zen yiikiimliiliigiiniin ihlal edilmis olmas1 sart1
acgisindan degerlendirmeye alinmali ve failin taksirli sorumlulugunu gos-
terdigi kabul edilmelidir. Yani bu noktada kanaatimizce failden bagimsiz
objektif degerlendirme yapilabilmelidir. Ancak taksirin ¢esidinin belir-
lenmesi bakimindan yani bilingli taksirle sorumlulugun kabul edilmesi
icin failin neticeyi siibjektif olarak éngérmesi gerekmektedir. Yargitay ka-
rarlarina bakildiginda 6rnegin, trafik kurallarma aykirilik bilingli taksirin
karinesi olacak sekilde, bazi trafik kurallarma aykiriik ancak fail agisin-
dan ayrica yapilan siibjektif degerlendirme sonucunda bilingli taksir ola-
rak kabul edilmistir. Bu calisma ile Yargitay kararlar1 esas alinmak sure-
tiyle yazili kurallara aykirilik halinde failin basit taksirden mi bilingli tak-
sirden mi sorumlulugun dogacag tartisilacak, somut orneklerle taksirli
sorumluluk ortaya konmaya calisilacaktir.

Anahtar Kelimeler: Taksir, Bilincli Taksir, Ozel Taksir, Yazili Hukuk
Kurallarina Aykirilik, Ongoriilebilirlik.
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THE QUESTION OF WHETHER NEGLIGENCE IS CONSCIOUS
IN OFFENCES ARISING FROM NON-COMPLIANCE
WITH WRITTEN RULES OF LAW

Abstract

Negligence is one of the moral elements of the offence in the Turkish
Criminal Law system and is regulated in Article 22 of the Turkish Cri-
minal Code. According to the this regulation; negligence is “the realisa-
tion of an act without foreseeing the consequence specified in the legal
definition of the offence due to violation of the obligation of attention
and care”. This definition belongs to simple negligence, also known as
unconscious negligence, and in paragraph 3 of the provision, conscious
negligence is regulated by stating that “there is conscious negligence if
the result occurs despite the fact that the person does not want the fore-
seen result”. Negligence has been adopted as an exceptional responsibi-
lity besides the responsibility of intent. In the doctrine and the decisions
of the Court of Cassation, it is stated that there are some conditions for
negligence: “The existence of an offence committed by negligence; breach of the
duty of due caution and diligence; the voluntary act; unintended but foreseeable
result; the existence of relation of causality between the act and the result.”
Considering the violation of the duty of caution and attention in terms
of these conditions, the perpetrator's breach of this duty of care may ari-
se from a social acceptance (taking precautions around a dug well, not
throwning down a pot a window on a busy street, etc.) or from a written
legal norm (obligations specified in laws such as traffic rules, mining
law, construction law). In case of violation of written legal norms, the is-
sue of foreseeability, which causes the determination of the type of neg-
ligence, comes to the fore. If the perpetrator acted by foreseeing the con-
sequences of his behaviour, it will be accepted that he acted with consci-
ous negligence. At this point, the concept of special negligence appears.
In special negligence, the consequence occurs due to the violation of the
written rules of behaviour, not the violation of any rule of conduct. In

this case, it is accepted that the perpetrator's violation of the written rule
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concretises negligence or incaution. In terms of foreseeability, in case of
breach of a written legal norm, as a rule, it can be assumed that the per-
petrator foresaw the consequence of his/her action. In fact, for instance,
the perpetrator who sees a red light and runs a red light is confronted
with the possibility that pedestrians or cars may pass on other roads. As
a rule, it is not possible for the perpetrator not to anticipate that someone
is coming from the side road, because the red light that lights up indica-
tes that someone may come from another road. However, if a general
acceptance is adopted in this way, an understanding of objective respon-
sibility will emerge. The abandonment of the principle of objective res-
ponsibility prevents the acceptance that the perpetrator acts with consci-
ous negligence in case of violation of the rules of written law. In case of
violation of the written rules of law, this situation should be evaluated in
terms of the condition that the negligence violates the obligation of due
caution and diligence, and it should be accepted that the perpetrator ha-
ve been negligent responsibility. In other words, at this point, in our
opinion, an objective evaluation independent of the perpetrator should
be possible. However, in terms of determining the type of negligence,
that is, in order to accept liability with conscious negligence, the perpet-
rator must subjectively foresee the result. When the decisions of the Co-
urt of Cassation are examined, for example, violation of traffic rules is
accepted as conscious negligence as a presumption of conscious negli-
gence, and violation of some traffic rules is accepted as conscious negli-
gence only as a result of the subjective evaluation made separately for
the perpetrator. In this study, based on the decisions of the Court of Cas-
sation, it will be discussed whether the perpetrator will be liable for
simple negligence or conscious negligence in case of violation of written
rules, and negligent liability will be tried to be revealed with concrete
examples.

Key Words: Negligence, Conscious Negligence, Special Negligence,
Violation of Written Legal Rules, Foreseeability.



KULTUREL FARKLILIKLARA SAYGI ILKESI
BAGLAMINDA AVRUPA INSAN HAKLARI
MAHKEMESI’NIN EVRIMCi YORUM ANLAYISINDAN
KAYNAKLANAN PROBLEMLER VE COZUME YONELIK
BAZI FIKIRLER: MAHKEMENIN ESCINSEL ILISKILERE
YAKLASIMI UZERINDEN BiR INCELEME

Dr. Ogr. Uyesi Abdulkadir PEKEL*

Ozet

Avrupa Insan Haklar1 Mahkemesi, benimsemis oldugu yasayan belge
ve evrimci yorum anlayslariyla, Avrupa Insan Haklari Sézlesmesi'ni
Avrupa toplumundaki degisimler 1s1§1nda yorumlamaktadir. Dolayisty-
la Sozlesme'nin koruma alani zaman iginde genisleyebilmektedir. Mah-
keme, daha 6nce Sozlesme’nin korumasi kapsaminda gormedigi bazi ey-
lem ya da iliskileri, Avrupa toplumundaki gelismeleri géz oniinde bu-
lundurarak koruma kapsamina alabilmektedir. Boylece yeni haklar ya-
ratilmis olmaktadir. Mahkeme bu siireci tamamen yorum yoluyla ger-
ceklestirmektedir ve {iye devletlerin bu hak yaratim siirecine miidahil
olmasi1 miimkiin olmamaktadir. Mahkeme S6zlesme'nin koruma kap-
samini yorum yoluyla genisletirken {iye tilkelerin kiiltiirel degisimleri
agisindan bir oy birligi aramamakta, belirli bir konuda {iye {tilkelerin ya-
risindan fazlasindaki degisikligi S6zlesme’nin kapsamini yorum yoluyla
genisletmek icin yeterli saymaktadir. Bu durumda Konsey iiyesi tilkele-
rin bir yarisinda ortaya ¢ikan kiiltiirel normlar, bu kiiltiirel normlar be-
nimsemeyen Konsey’in diger yarisina dayatilmis olmaktadir. Bu duru-
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mu Mahkeme'nin de kabul etmis oldugu kiiltiirel farkliliklara sayg ilke-
siyle bagdastirmak miimkiin degildir.

Ornegin Mahkeme 2015 yilindaki Oliari ve Digerleri / Italya kararm-
da Konsey tiyesi 37 iilkeden 24’11 escinsel birliktelikleri resmi olarak ta-
nidig1 icin, escinsel birlikteliklerin resmi olarak taninmasi ve korunma-
smi1 Sozlesme’nin 8. maddesinden dogan bir pozitif yiikiimliiliik olarak
kabul etmistir. Mahkeme bu igtihadin1 2023 Ocak ayinda Biiyiik Daire
tarafindan verilen Fedotova ve Digerleri / Rusya karariyla ve 2023 Ara-
lik ayinda Birinci Boliim tarafindan verilen Przybyszewska ve Digerleri
/ Polonya karariyla teyit etmistir. Fedotova ve Digerleri kararinda, 18
iilkenin escinsel birliktelikleri evlilik olarak tanidig, 12 iilkeninse evlilik
disinda bagka bir medeni birliktelik olarak tanidig1 vurgulanmaktadir.
Mahkeme’ye gore Sozlesme heniiz escinsel birliktelikleri evlilik olarak
tanima seklinde bir pozitif ytlikiimliiliik yiiklememekte ise de bu iligkile-
ri evlilik disinda baska bir ad altinda medeni birliktelik olarak tanimak
S6zlesme’nin 8. maddesinden kaynaklanan bir pozitif yiikiimliiliik ola-
rak ortaya gikmugtir. Ilerleyen yillarda, Mahkeme'nin escinsel evlilikleri
tanimanin da bir pozitif yliktimliiliik oldugu kararini verecegi tahmin
edilebilir.

Mahkemenin bu tutumunun kiiltiirel farkliliklara sayg ilkesi cerce-
vesinden elestirileri tetiklemesi ka¢inilmazdir. Ciinkii Mahkeme'nin de
tespit ettigi tizere Rusya’da ve 16 Konsey tilkesinde escinsel birliktelikle-
rin taninmasma yonelik bir hukuki diizenleme bulunmamaktadir. Bu
durumda, diger tilkelerde ortaya ¢ikan kiiltiirel normlarin bu s6z konu-
su 17 tilkeye dayatilmakta oldugu, bunun bir kiiltiirel /ahlaki emperya-
lizm oldugu ileri siiriilebilecektir. S6z konusu 17 {ilke, geleneksel bazi
degerleri muhafaza etmek istediklerini, aile ve evlilik kavramlarimin di-
ger Konsey {iyesi tilkelerdeki gibi degismedigini ileri siirebileceklerdir.
Ustelik bu iilkeler S6zlesme’de agikga yer almayan bu hakkin yaratilma-
s1 siirecine dahil edilmemislerdir. Yalnizca Mahkeme’nin yorumu yoluy-
la ortaya ¢ikan ve Sozlesmeye taraf iilkelerin s6z sdyleme imkanmnin da-
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hi olmadig1 bu siireg kiiltiirel farkliliklara saygi ve demokratik katilim
ilkelerini yok saymaktadur.

Kanimizca Mahkeme Sozlesmenin kapsamini genisletirken kendini
smirlayic1 bir yaklasim benimsemeli, halihazirda kabul etmis oldugu
kiiltiirel farkliliklara saygi ilkesini daha ciddiye alarak karar vermelidir.
Konseye iiye olan biitiin devletler arasinda oybirligi yoksa Sozlesmenin
kapsami1 Mahkeme tarafindan genisletilmemelidir. Yeni haklarin yara-
tilmas1 Konsey cercevesinde daha 6nce pek ¢ok kez uygulanan yeni ek
protokollerin kaleme alinmasi suretiyle olmalidir. Aksi halde tiye devlet-
lerin dogrulugu ya da yanhshg1 konusunda goriislerini dahi ifade ede-
medikleri bazi kiiltiirel normlar1 benimsemek zorunda kalmalar1 s6z
konusu olacaktir. Mahkemenin mevcut tutumunu devam ettirerek, oy-
birligi aramadan yorum yoluyla yeni haklar yaratmasi -escinsel iligkiler
gibi kritik konular g6z oniine alindiginda- uzun vadede baz: {iilkelerin
iiyelikten ¢ekilmesiyle dahi sonuglanabilir.

Anahtar Kelimeler: “Yasayan Belge”, “Evrimci Yorum”, “Escinsel
Birliktelikler”, “AIHM”, “Kiiltiirel Farkliliklara Sayg1”

PROBLEMS ARISING FROM THE EUROPEAN COURT OF HUMAN
RIGHTS' EVOLUTIONARY INTERPRETATION APPROACH
IN THE CONTEXT OF THE PRINCIPLE OF RESPECT
FOR CULTURAL DIFFERENCES AND SOME IDEAS FOR SOLUTION:
AN ANALYSIS BASED ON THE COURT'S APPROACH
TO SAME-SEX RELATIONSHIPS

Abstract

The European Court of Human Rights interprets the European Con-
vention on Human Rights in the light of the changes in European society
with its living document and evolutionary interpretation approaches.
Therefore, the Convention's field of protection may expand over time.
The Court may include within the scope of protection certain acts or re-
lations that were not previously covered by the Convention, taking into
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account the developments in European society. Thus, new rights are
created. The Court carries out this process entirely through interpreta-
tion and it is not possible for member states to intervene in this process
of rights creation. While the Court expands the scope of protection of the
Convention through interpretation, it does not seek unanimity in terms
of the cultural changes of the member states, but considers the change in
more than half of the member states on a particular issue sufficient to
expand the scope of the Convention through interpretation. In this case,
cultural norms emerging in one half of the Council member states are
imposed on the other half of the Council, which does not adopt these
cultural norms. This situation cannot be reconciled with the principle of
respect for cultural differences, which the Court has also recognized.

For example, in its 2015 judgment in Oliari and Others v. Italy, the
Court recognized the official recognition and protection of same-sex
unions as a positive obligation under Article 8 of the Convention, as 24
of the 37 member states of the Council officially recognize same-sex
unions. The Court confirmed this case-law in Fedotova and Others v.
Russia, decided by the Grand Chamber in January 2023 and in Przybys-
zewska and Others v. Poland, decided by the First Section in December
2023. The Fedotova and Others judgment emphasizes that 18 countries
recognize same-sex unions as marriage, while 12 countries recognize
same-sex unions as civil unions other than marriage. According to the
Court, although the Convention does not yet impose a positive obliga-
tion to recognize same-sex unions as marriage, recognizing these relati-
onships as civil unions under a name other than marriage has emerged
as a positive obligation arising from Article 8 of the Convention. In the
years to come, it can be predicted that the Court will rule that recogni-
zing same-sex marriages is also a positive obligation.

It is inevitable that this position of the Court will trigger criticism
within the framework of the principle of respect for cultural differences.
This is because, as the Court has found, there is no legal provision for
the recognition of same-sex unions in Russia and the 16 Council count-
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ries. In this case, it can be argued that cultural norms emerging in other
countries are being imposed on these 17 countries, and that this is a form
of cultural/moral imperialism. These 17 countries may argue that they
want to preserve some traditional values and that the concepts of family
and marriage have not changed as in other Council member states. Mo-
reover, these countries were not involved in the creation of this right,
which is not explicitly enshrined in the Convention. This process, which
is based solely on the Court's interpretation and in which the Contrac-
ting Parties do not even have a say, ignores the principles of respect for
cultural differences and democratic participation.

In our view, the Court should adopt a self-restraint approach when
expanding the scope of the Convention and take more seriously the al-
ready recognized principle of respect for cultural differences. The scope
of the Convention should not be extended by the Court unless there is
unanimity among all member States of the Council. The creation of new
rights should be through the drafting of new additional protocols, which
has been done many times before within the framework of the Council.
Otherwise, Member States would be forced to adopt some cultural
norms about which they cannot even express their views on the
rightness or wrongness. If the Court maintains its current position and
creates new rights through interpretation without seeking unanimity -
given critical issues such as same-sex relationships - it may even result

in some countries withdrawing from membership in the long run.

Key Words: "Living Document", "Evolutionary Interpretation”, "Sa-
me-Sex Relationships", "ECHR", "Respect for Cultural Differences"






“FIKIH VE ICTIMAIYAT” BASLIKLI MAKALESI
CERCEVESINDE ZiYA GOKALP’IN
TOPLUMSAL HUKUK ANLAYISI

Dr. Ogr. Uyesi Ahmet Selim KADIOGLU*

Ozet

Ziya Gokalp, caginin ve toplumunun diger diisiiniirleri gibi calisma-
larinda, tilkenin geri kalmishginin nedenleri ve ¢oziimleri iizerine yo-
gunlasmusti. Bu kapsamda hukuk ve hukuk sosyolojisi, onun ¢alismala-
rinin ana odaklarindan birini tegkil ediyordu. Boyle bir odagm varhig,
bir diisiiniir veya sosyolog olmasindan dolay1 duydugu 6zel bir akade-
mik ilgiden kaynaklanmiyordu. Bu durum, icinde yasadig1 toplumun ve
devletin genel vaziyetinin ve zihniyetinin dogal bir neticesiydi aslinda.

Modern sosyolojinin Avrupa’da 19. yiizyildaki dogus ve gelisim sii-
recinde ekonomi, sanayi, iiretim iligkileri gibi konularin éne ¢iktig1 go-
riilmektedir. Buna mukabil Tiirk sosyolojisinin ayn1 dénemdeki gelisim
siirecinde bu konularin sosyolog ve diisiintirlerin Bati’daki kadar ilgisini
cekmedigi goriiyoruz. Onlar bunun yerine genel olarak din ve hukuk
baglaminda konular {izerinde ¢ok daha fazla durmuslardir. Zira Avru-
pa’da o donemde toplumsal degismenin yo6niinii ve kapsamini daha zi-
yade ekonomi kurumu belirliyordu. Bu nedenle yasanan biiyiik degi-
sim, Sanayi Devrimi olarak adlandirilmisti. Osmanli’da ise degisim, esas
itibariyle hukuk iizerinden cereyan ediyordu. Geri kalmishgin neden ve
¢ozlimleri en temelde hukuk tizerinden degerlendiriliyordu. Onun igin
degisme ve modernlesme Tiirk toplumunda en basindan beri hukuk
devrimi olarak kendini gostermistir.

Dr. Ogr. Uyesi, Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi, Hukuk Felsefe-
si ve Sosyolojisi Anabilim Dali, Tiirkiye, E-posta: dr.askadioglu@gmail.com, OR-
CID:0000-0003-0877-4513.
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Nitekim Osmanli'nin bu konudaki mirasini yeni kurulan Tiirkiye
Cumbhuriyeti de aynen tevariis etmistir. Cumhuriyetin kurucu kadro-
sunda devrim esas itibariyle hukuk alaninda yapilan veya yapilacak in-
kilaplar olarak algilaniyordu. Bu sebeple yeni devletin yeni toplum “ya-
ratma” yolunda ozellikle ilk on yilda oldukga siiratli bicimde yaptig:
devrimler genel olarak hukuk alaninda yapilmustir. Dolayisiyla Tiirk
toplumuna dair yapilan genel sosyolojik incelemelerin odagmnda huku-
kun yer almasi ¢ogu zaman bir zorunluluk olarak kendini gostermek-
teydi.

Ziya Gokalp de bu cergevede ¢alismalarinda hukuk, hukukun mahi-
yeti ve kaynaklari, hukuk ve toplum iliskisi gibi hukuk sosyolojisi kap-
samindaki konulara oldukca fazla yer vermistir. Bildirimizde inceleme
konusu yaptigimiz “Fikih ve Igtimaiyat” baghkhh makalesi de bu kap-
samda One ¢ikan ¢alismalarindan birisidir. Makale kisa olmasma ragmen
fikih alaninda yer alan kadim tartigmalara deginmekte, bu tartismalara
cagdas ve sosyolojik perspektifle yeni bakis agilar1 sunmaktadir. Keza
fikih igerisindeki geleneksel kavramlar: da toplumsal bakimdan deger-
lendirerek yeniden yorumlamaktadir. Gokalp, kendisinin bagka yazila-
rinda da tizerinde durdugu 6rf olgusu baglaminda hukukun kaynakla-
rin1 bu makalesinde de ele almaktadir. Ozellikle fikhin kaynaklarindan
yola ¢ikarak ileri siirdiigli “toplumsal (i¢timai) seriat” kavrami dikkat
cekmektedir.

Gokalp’in Islam Mecmuasi'nin 26 Subat 1914 tarihli 2. sayisinda ya-
yinlanan Fikih ve Igtimaiyat baglikli makalesi, daha énce Latin alfabesi-
ne transkripsiyonu yapilarak yaymlanmistir. Ancak makalenin sadeles-
tirilmis haline rastlamadik. Bu nedenle makale, tam metin halinde tara-

fimizca sadelestirilmis ve bildirimizin sonuna eklenmistir.

Anahtar Kelimeler: Toplumsal hukuk, Ziya Gokalp, orf, fikih, seriat,
hukukun kaynaklar.



“Fikih ve Igtimaiyat” Baslikl Makalesi Cercevesinde Ziya Gokalp’in Toplumsal Hukuk Anlayis1 ¢ 75

WITHIN THE FRAMEWORK OF HIS ARTICLE TITLED
"FIKIH ve iCTIMAIYAT (FIQH and SOCIOLOGY)"
ZiYA GOKALP'S UNDERSTANDING OF SOCIAL LAW

Abstract

Ziya Gokalp, like other thinkers of his era and society, focused on the
causes and solutions of the country's backwardness in his studies. In this
context, law and the sociology of law constituted one of the main focuses
of his work. The existence of such a focus did not stem from a special
academic interest he had because he was a thinker or a sociologist. In
fact, this was a natural consequence of the general situation and menta-
lity of the society and state in which he lived.

During the birth and development of modern sociology in Europe in
the 19th century, it is seen that topics such as economy, industry and
production relations came to the fore. On the contrary, during the deve-
lopment of Turkish sociology in the same period, we see that these to-
pics do not attract the attention of sociologists and thinkers as much as
in the West. Instead, they focused much more on issues in the context of
religion and law in general. This was because the direction and scope of
social change in Europe at that time was mostly determined by the insti-
tution of economy. For this reason, the great change that took place was
called the Industrial Revolution. In the Ottoman Empire, on the other
hand, change took place mainly through law. The causes and solutions
of backwardness were evaluated mainly through law. Therefore, change
and modernization manifested itself as a legal revolution in Turkish so-
ciety from the very beginning.

As a matter of fact, the newly established Republic of Turkey inheri-
ted the Ottoman legacy in this regard. In the founding cadre of the Re-
public, revolution was perceived mainly as revolutions made or to be
made in the field of law. For this reason, the revolutions that the new
state made quite rapidly on the way to “creating” a new society, especi-
ally in the first decade, were made in the field of law in general. Therefo-
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re, the inclusion of law in the focus of general sociological studies con-
ducted on Turkish society has often manifested itself as a necessity.

In this context, Ziya Gokalp also gave a great deal of space in his
works to issues within the scope of sociology of law such as law, the na-
ture and sources of law, and the relationship between law and society.
His article titled "Fikih ve Igtimaiyat", which we examine in our paper, is
one of his prominent works within this framework. Although the article
is short, it touches upon ancient debates in the field of figh and offers
new perspectives on these debates from a contemporary and sociological
perspective. It also reinterprets traditional concepts in figh by evaluating
them from a social perspective. Gokalp discusses the sources of law in
the context of the phenomenon of custom (6rf), which he has emphasi-
zed in his other writings. In particular, the concept of "social sharia”,
which he puts forward based on the sources of figh, draws attention.

Gokalp's article titled “Fikih ve Igtimaiyat”, published in the 2nd is-
sue of Islam Mecmuasi1 dated February 26, 1914, was previously publis-
hed by transcribing it into Latin alphabet. However, we did not come
across a simplified version of the article. For this reason, the article was
simplified by us in full text and added to the end of our paper.

Key Words: Social law, Ziya Gokalp, custom, figh, sharia, sources of
law.



TOPLUMSAL CINSIYET PERSPEKTIFINDEN
ADALETE ERiSIM PROBLEMLER VE ONERILER

Ars. Gor. Dr. E. irem AKI*

Ozet

Adalete erisim her ne kadar hukuk kurallar: tarafindan giivence alti-
na alinmis olsa da kadinlarin uygulamada karsilastiklar1 problemleri
goz oniinde bulunduracak sekilde diizenlenmemistir. Adalete erisim
kavrami hakkin ihlali halinde yetkili mercilere bagvurmaklar baslar ve
mahkemeler tarafindan verilecek olan adil sonuca kadar devam eder. Bu
anlamda adil yargilanma hakkimnin giivence altina alinmas, etkili adalete
erisim mekanizmalariyla yakindan ilgilidir. Bununla birlikte kisiler her
zaman hukuk diizeni tarafindan saglanan haklar1 yazili hukuk kuralla-
rinin Ongordiigii sekilde kullanamamaktadir. 1960'l1 yillarda baslayan
adalete erisim hareketi bir hukuk diizeni altinda yasayan kisilerin hakla-
rint etkili bir sekilde kullanamamalarma ve bu problemin iistesinden
gelmeye odaklanmustir. Dolayisiyla, kisiler her ne kadar yazili hukuk
diizenince birtakim haklara sahip olsalar da pratikte her zaman bu hak-
larini kullanamamaktadirlar. Bunun cesitli sebepleri vardir. Oncelikle
kisinin yetkili mercilere basvurmak igin yeterli bilgisi olmayabilir veya
yeterli ekonomik imkanlara sahip olmayabilir. Bu tiir faktorler etkili bir
adalete erisimin oniindeki engellere 6rnek olarak gosterilebilir. Bu cer-
cevede adli yarim mekanizmalar: biiyiik 6nem tasimaktadir. Dolayisiyla
adli yardim mekanizmalar1 adalete erisimin temel bilesenleridir ve ulu-
sal hukuk diizenince giivence altina alinmistir. Herkes igin etkili bir ada-
lete erisim i¢in de adli yardim mekanizmalarinin kadmlarm ihtiyaclarini

*

Ars. Gor. Dr. Ankara Universitesi Hukuk Fakiiltesi, Hukuk Felsefesi ve Sosyolojisi
Anabilim Dali, Tiirkiye, E-posta:Emine.Irem.Aki@ankara.edu.tr, ORCID:0000-0002-
2824-9444.
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karsilayip karsilamadig1 goz oniinde bulundurulmalidir. Bununla birlik-
te adalete erisimin sadece finansal sorunlarla ilgili oldugu diisiiniilme-
melidir. Kadinlarin karakollarda, adliyelerde, mahkeme kalemlerinde
karsilastiklar1 problemler de adalete erisimin dniindeki engellerden ba-
zilaridir. Bu ¢ercevede kadinlarin adalete erisimin her asamasinda karsi-
lagabilecekleri problemler g6z oniinde tutularak adalete erisim meka-
nizmalarinin insa edilmesi biiyiik 6nem tagimaktadar.

Bu cercevede bu tebligde ilk olarak Tiirkiye’deki adalete erisim me-
kanizmalarmin hukuki olarak nasil insa edildigi aciklanacak, ardindan
toplumsal cinsiyet perspektifinden, kadinlarn bu yapi icerisinde ne tiir
problemlerle karsilastigi iizerinde durulacak ve son olarak da bu tiir
problemlerin {istesinde gelebilmek i¢in ne tiir 6nlemler alinmasi gerekti-

gi ortaya konulacaktir.

Anahtar kelimeler: adalete erisim, adli yardim, toplumsal cinsiyet,

adil yargilanma hakki, kadinlarin adalete erisimi

ACCESS TO JUSTICE FROM A GENDER PERSPECTIVE
PROBLEMS AND SUGGESTIONS

Abstract

While access to justice is ensured by legal regulations, its organiza-
tion often falls short in addressing the specific challenges that women
encounter in reality. The concept of access to justice begins with the
submission of complaints to the appropriate authorities in cases of rights
violations and extends until a just resolution is delivered by the courts.
In this context, ensuring the right to a fair trial is intricately linked to the
effectiveness of access to justice mechanisms. However, individuals of-
ten find it challenging to exercise the rights granted by the legal system
in accordance with the prescribed rules of law. The Access to Justice
movement, originating in the 1960s, focused on addressing the inability
of individuals living under a legal framework to effectively assert their

rights and overcome this issue. While people possess certain rights un-
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der written law, practical limitations can hinder their ability to exercise
these rights. Various factors contribute to people’s limited access to jus-
tice, including a lack of information or economic resources to approach
competent authorities. Within this context, legal aid mechanisms play a
crucial role. These mechanisms are essential components of access to jus-
tice and are guaranteed by the national legal order. To ensure effective
access to justice for all, it is imperative to assess whether these mecha-
nisms adequately meet the needs of women. Importantly, access to justi-
ce is not solely confined to financial challenges. Problems faced by wo-
men at police stations, courthouses and court registries are some of the
obstacles to access to justice. In light of this, it is crucial to develop access
to justice mechanisms that consider the challenges women may face at
every stage of access to justice.

In this context, this paper will initially elucidate the legal construction
of access to justice mechanisms in Turkey. Secondly, from a gender
perspective, it will highlight the challenges women encounter within
this framework. Finally, it will propose measures to address and over-
come these issues.

Key Words: access to justice, legal aid, gender, right to a fair trial,

women's access to justice






SAHSI CEZASIZLIK SEBEPLERININ
MADDI KOSULLARINA ILiSKIN HATA

Dr. Ogr. Uyesi Eylem BAS*

Ozet

Sahsi cezasizlik sebepleri, sugun islenmesi sirasinda bulunan ve fai-
lin cezalandirilmasini engelleyen sahsa bagli sebeplerdir. Buna karsin
5237 sayil Tiirk Ceza Kanunu'na bakildiginda (TCK) sahsi cezasizlik se-
beplerine TCK'nin “Genel Hiikiimler” bashgim tasiyan “Birinci Kita-
b1”"nda yer verilmedigi ve s6z konusu sebeplerin TCK’da 6zel olarak ta-
nimlanmadig1 goriilmektedir. Bu cercevede, kanun koyucunun izledigi
ceza siyasetine gore sahsi cezasizlik sebepleri 6zel olarak hiikme bag-
lanmaktadir. Sahsi cezasizlik sebepleri, ad1 {izerinde sahsidir ve sahsa
baglidir. Yalnizca ilgili olduklar1 sahis bakimindan kendilerine baglanan
sonucu dogurabilmektedir. TCK'nin “yagma ve nitelikli yagma hari¢” ol-
mak tizere “malvarligina kars: suglar”la ilgili olarak “sahsi cezasizlik sebebi
veya cezada indirim yapilmasini gerektiren sahsi sebep” bashgin tasiyan 167.
maddesinin gerekcesinde de belirtildigi tizere “sahsi cezasizlik sebebinin
s0z konusu oldugu durumlarda, ilgili kisinin sadece cezai sorumluluguna gidi-
lemez.” Ancak “islenen fiil, su¢ olusturma ozelligini devam ettirmektedir”. Ni-
tekim bu husus 5271 sayili Ceza Muhakemesi Kanunu'nun “durugmanin
sona ermesi ve hiikiim” baghgmi tastyan 223. maddesinin 4. fikrasmin (b)
bendinde de “islenen fiilin su¢ olma ozelligini devam ettirmesine ragmen”
sayet sahsi cezasizlik sebebi bulunmaktaysa, faile ceza verilemeyecegi ve
bu durumda “ceza verilmesine yer olmadig: karar’”’nin verilmesi gerektigi
seklinde ifade edilmistir. Bu ¢ercevede sahsi cezasizlik sebeplerinin yok-

Dr. Ogr. Uyesi, Eskisehir Osmangazi Universitesi Hukuk Fakiiltesi, Ceza ve Ceza
Muhakemesi Hukuku Anabilim Dali, Tiirkiye, E-posta:eylem.bas@ogu.edu.tr, OR-
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lugu, cezalandirilabilme sarti olarak ortaya cikmaktadir. Ornegin
TCK’nm 167. maddesinin 1. fikrasinin (c) bendi uyarinca hirsizlik sucu-
nun {istsoya karsi islenmesi durumunda faile ceza verilmesine engel
olusturan bir sahsi cezasizlik sebebi s6z konusudur. Ancak sahsi cezasiz-
lik sebeplerinin maddi kosullarina iliskin hataya diistilmesi miimkiin-
diir. Bu kapsamda ¢rnek olarak (A) tarafindan, babasmnin rizas: bulun-
mamasina karsin babasinin clizdanindan para alinmak istenmesi ancak
ciizdanin ve i¢inden alman paranin evlerine misafirlige gelen babasmin
arkadasina ait olmasi verilebilir. Bu 6rnekte de oldugu tizere sahsi ceza-
sizlik sebeplerin maddi kosullarinda hataya diisiilmesi halinde kisinin
bu hatadan yararlanip yararlanamayacag1 meselesi bu ¢alismanin konu-
sunu olusturmaktadir. Nitekim bu durumda TCK'nin “hata” bashginm
tastyan 30. maddesinin bizatihi uygulama alan1 bulup bulamayacag tar-
tismal1 oldugu gibi; uygulama alan1 bulacag kabul edildigi takdirdeyse
“bir sugun daha agir veya daha az cezay: gerektiren nitelikli hallerinin gercek-
lestigi hususunda hataya diisen kisi, bu hatasindan yararlanir” seklindeki 2.
fikrasinin mi1 yoksa “ceza sorumlulugunu kaldiran veya azaltan nedenlere ait
kosullarin gerceklestigi hususunda kagimilmaz bir hataya diisen kisi, bu hata-
sindan yararlamir” seklindeki 3. fikrasinin m1 uygulama alani bulmasi ge-
rektigi de tartismalidir. Bu calismada, 6gretide ileri siiriilen goriisler ge-
rekgeleriyle birlikte incelenecektir.

Anahtar Kelimeler: Cezalandirilabilme Sarti, Sahsi Cezasizlik Sebep-
leri, Kast, Hata, Ceza Sorumlulugunu Kaldiran ya da Azaltan Nedenler

MISTAKE IN THE OBJECTIVE CONDITIONS OF THE GROUNDS
FOR PERSONAL EXEMPTION FROM PUNISHMENT

Abstract

The grounds for personal exemption from punishment are personal
reasons that exist during the commission of the crimeoccurs and prevent
the perpetrator from being punished. However, when we look at the
Turkish Penal Code Numbered 5237 (TPC), the grounds for personal
exemption from punishment are not in the First Book titled General
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Provisions, and the reasons in question are not specially defined. In this
context, special provisions are made exceptionally according to the cri-
minal policy pursued by lawmakers. The grounds for personal exemp-
tion from punishment are dependent on the individual. They can only
produce consequences attached to the person they are related to. As sta-
ted in the preamble of Article 167 of the TPC, titled the ground for per-
sonal exemption from punishment or personal reason that requires re-
duction of punishment, that is regarding crimes against property (except
for plunder and qualified plunder), in cases where there is a ground for
personal exemption from punishment, the person concerned cannot only
be held criminally responsible. But the act committed continues to cons-
titute a crime. This issue also takes part in subparagraph (b) of the 4th
paragraph of Article 223 of the Code of Criminal Procedure Numbered
5271, which has the title concluding of the hearing and the judgment.
According to this subparagraph, in the presence of a ground of personal
exemption from punishment case, although the committed conduct ke-
eps on the quality of a crime, a judgment is related to no need to inflict
punishment shall be rendered. Following subparagraph (c) of the first
paragraph of Article 167 of the TPC, if theft occurs against lineal kinship,
there is a ground of personal exemption from the punishment that pre-
vents the perpetrator from being punished. It may be a mistake in the
objective conditions of the grounds of personal exemption from pu-
nishment. As an example, in this context: (A) takes money from the wal-
let, thinking about it as his father's wallet without consent, but the wallet
belongs to his father's friend, who came to their house as a guest. As in
this example, if a mistake about the objective conditions of the grounds
of personal exemption from punishment, whetaher the person can bene-
fit from this mistake is the subject of this study. In this case, whether Ar-
ticle 30 of the TPC, mistakes could find its application debates. If it is ac-
cepted that Article 30 can find its application, it is also debatable in
which paragraph of it. In this case, while according to the first opinion,
the 2nd paragraph should apply, according to the second opinion, the
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3rd paragraph should apply. This study focuses on the issues mentioned
above.

Key Words: The Condition of Punishability, The Grounds of Personal
Exemption from Punishment, Intent, Mistake, The Conditions Elimina-
ting or Diminishing Criminal Responsibility



BILiSIM SISTEMLERI YOLUYLA HAKSIZ CIKAR
SAGLAMA (TCK md. 244/4)

Dr. Mustafa LIMONCU*

Ozet

Endiistri devriminden sonra; bilimsel, sosyal, siyasi, iktisadi ve hu-
kuki degisikliklerin yasandigi en 6nemli dénem, bilgisayar sistemlerinin
hayatin vazgecilmez parcasi oldugu yiizyillimiz olmustur. Bu gelismeler
siber evrende islenen suglar1 artirmistir.

Normal sartlar altinda sug olan fiillerin, sanal ortamda islenmesi de
sugtur. Bir de yalnizca bilisim sistemleri kullanilarak yahut bu sistemlere
kars islenebilecek suglar vardir. Bu nedenle bilisim suglari; ‘gercek bili-
sim suglar1’” ve ‘goriiniiste bilisim suglar1” seklinde smiflandirilmigtir. Bu
calismada gergek bilisim suglarindan olan, bilisim sistemi aracilig: ile
haksiz cikar saglama tizerinde durulmustur. Oncelikle bilisim alaninda
kullanilan; ‘bilisim sistemi’, ‘bilgisayar” ve ‘veri” kavramlar1 kisaca agik-
lanmistir. Mevzuatimizda bilisim alanindaki suglar genel olarak aktaril-
diktan sonra; Tiirk Ceza Kanunu'nun 244. maddesinin 4. fikras1 kapsa-
mindaki sug, unsurlariyla incelenmistir. Bu sug; bilisim sistemleri araci-
ligryla haksiz ¢ikar saglama sugudur.

Inceleme konusu yapilan su¢ bakimimdan kanun koyucu; cesitli se-
cimlik hareketlere yer vermistir. Bu se¢imlik hareketler yasanin 244.
maddesinin 1. ve 2. fikrasinda belirtilen hareketlerdir. Bu hareketler ayr
ayr1 sug olarak tanimlanmistir. TCK'nin 244 /1 ve 2. maddesindeki hare-
ketlerin haksiz bir menfaat saglamak amaciyla gerceklestirilmesi halinde
244. maddenin 4. fikrasindaki sug olusacaktir. Yasada tanimlanan bilisim
sistemleri yoluyla haksiz ¢ikar saglama sugunun olusmasi i¢in eylemin

Doktor, Avukat, Tiirkiye, E-posta: mustafalimoncu@gmail.com, ORCID: 0000-0002-
6293-0284.
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baska bir sug olusturmamasi sart: aranmustir. Diizenleme bu sekliyle tali
norm Ozelligi gostermektedir. Madde metninde yer alan ‘baska bir sug
olusturmamasi” kosulu madde gerekgesinde ‘daha agir cezay1 gerektiren
baska bir su¢ olusturmamasi” seklinde yazilmistir. Sugun maddi ve ma-
nevi unsurlari ile birlikte diger suglarla i¢tima iligkisi ve tali norm soru-
nu bu ¢alismada tartisilmastir.

Son olarak ¢alisma konusu sug agisindan etkin pismanlik hiikiimlerine
yer verilip verilmemesi konusundaki tartismalar aktarilmistir. Bu sug ba-
kimindan, zarar giderme halinde etkin pismanlik hiikiimlerine yer veril-
memesi elestirilmistir. Bu husus bilisim sistemleri araciifiyla haksiz men-
faat saglama sucunun diizenlendigi boliimle yakindan ilgilidir. Kanun
koyucu bilisim alanindaki suglar1 malvarhigina karsi suclardan ayr dii-
zenlemistir. Bu durum bilisim alaninda yer alan suglar agisindan etkin
pismanlik diizenlemesini gerekli kilmaktadir. Ne var ki, yasada zarar gi-
derme ya da etkin pismanlik konusunda bir belirleme yapilmamuigtir.

Anahtar Kelimeler: Bilisim Sistemleri, Siber Suclar, Haksiz Cikar, Tali
Norm, Etkin Pismanlik.

PROVIDING UNFAIR BENEFITS THROUGH
INFORMATION SYSTEMS (TPC ART. 244 /4)

Abstract

After the industrial revolution; the most important period of scienti-
fic, social, political, economic and legal changes has been our century, in
which computer systems are an indispensable part of life. These deve-
lopments have increased the crimes committed in the cyber universe.

Under normal circumstances, committing criminal acts is also accep-
ted as a crime in virtual environment. There are also offences that can
only be committed using or against information systems. For this reason,
cybercrimes are divided into 'real cybercrimes' and 'apparent cybercri-
mes'. In this study, it is focused on providing unfair benefits through the

information system, which is one of the real cyber crimes. Firstly, the
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concepts of 'information system', 'computer' and 'data’ used in the field
of informatics are briefly explained. After these regulations are transfer-
red, the crime within the scope of paragraph 4 of article 244 of Penal Co-
de has been interrogated with its elements. This offence is the offence of
gaining unfair advantage through information systems.

Legislator, in terms of the crime under investigation, included various
optional movements. These optional acts are the acts specified in parag-
raphs 1 and 2 of Article 244. These acts are defined as separate offences. If
the acts in Article 244/1 and 2 of the TPC are performed in order to pro-
vide an unfair benefit, the offence in paragraph 4 of Article 244 will occur.
In terms of obtaining an unfair advantage, which is mentioned in the the
article it is sought that an alternative crime should not occur. In this way,
arrangement shows the feature of a secondary norm. In this study, the
material and moral elements of the crime, the relationship between other
crimes, that is, the problems of secondary norms are discussed. The condi-
tion of 'not constituting another offence’ in the text of the article is written
as ot constituting another offence that requires a heavier penalty’' in the
preamble of the article. However, the law does not make any determina-

tion on compensation for damages or effective remorse.

Finally, the discussions on whether to include effective remorse clau-
ses in terms of this offense which is the topic of the article is conveyed.
In terms of this crime, If the damage is remedied, the absence of regula-
tion that provides for a reduction in the penalty due to effective remorse
can be seen as a deficiency. This issue is closely related to the section re-
gulating the offence of providing unfair advantage through information
systems. The legislator has regulated the offences in the field of informa-
tics separately from the offences against assets. This situation necessita-
tes the regulation of effective remorse for the offences in the field of in-
formatics.

Key Words: Information Systems, Cyber Crimes, Unfair Benefits,
Secondary Norm, Effective Remorse.






KACAKCILIKLA MUCADELE KANUNU'NDA CEVRE VE
TOPLUM SAGLIGI ACISINDAN TEHLIKELI MADDELER

Ars. Gor. Serif Ahmet OZTURK*

Ozet

5607 sayili Kagakgilikla Miicadele Kanunu'nda kacakgilik fiilinin ko-
nusunu olusturan esyanin cevre ve toplum saglig1 bakimindan tehlikeli
veya zararli olmasma {i¢ ayr1 maddede yer verilmistir. M. 4/7’de kagak-
ciik konusu esyanin “cevre veya toplum sagligini tehdit edecek nitelikte ol-
mast” nitelikli hal olarak diizenlenmis, m. 12/2’de kagakgilik fiilinin ko-
nusunun “toplum ve gevre sagh$1 yoniinden tehlikeli ve zararli esya ile atik
maddeler” olmasi esyanin getirildigi tilkeye derhal iade edilmesini gerek-
tiren bir hal olarak ve m. 13/1-c’de esyanin “toplum veya cevre saglig: agi-
sindan zararli maddelerden olmasi”, kagak esyanin tasindigl aracin miisa-
dere edilebilmesi i¢in aranan alternatif sartlardan biri olarak yer almustir.
S6z konusu ifadeler kavramsal agidan diger mevzuatla oldugu gibi ken-
di aralarinda da uyumsuzdur. Kullanilan ifadelerin farkli anlamlar ige-
rip igermedigi belirsizdir. Bir hiikmiin uygulandigi durumlarda digerle-
rinin de uygulama alani bulup bulmayacag1 sorusu cevap beklemekte-
dir. Ornegin kacakcilik konusu esyanin toplum veya gevre saghig1 aci-
sindan zararli maddelerden olmasi nedeniyle tasima aracinin miisadere-
sine hiikmedilmesi durumunda gevre veya toplum saghgin tehdit ede-
cek nitelikte olmasi nitelikli halinin uygulanmas: gerekip gerekmedigi
ortaya konmalidur.

Calismada s6z konusu ifadeler, Kagakcilikla Miicadele Kanunu igin-

deki yerleri degerlendirilerek kisaca agiklanacak ve Kanunun uygulan-

Ars. Gor., Uludag Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku
Anabilim Dali, Tiirkiye, E-posta:serifozturk@uludag.edu.tr, ORCID:0000-0001-8107-
4367.
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mas1 bakimindan etkileri tizerinde durulacaktir. Daha sonra, cevre ve
toplum saglig1 kavramiyla diger mevzuatta yer alan kamu saghg, halk
saghgl ve cevre saghg gibi yakin kavramlar arasindaki benzerlik ve
farkliliklar incelenecektir. Bu kapsamda, 5607 sayili Kanun uygulama-
siyla diger mevzuatta yer alan ¢evre ve toplum saghigma iliskin diizen-
lemelerin uygulanmasi arasinda ortaya ¢ikan 6nemli farkliliklarin ne-
denleri degerlendirilecektir. Kagakgilikla Miicadele Kanunu'nda yer alan
cevre ve toplum saghg agisindan tehlikeli veya zararli maddelere iligkin
her {i¢ diizenleme de, Yargitay’in séz konusu kavramlar: oldukca dar
yorumlamas: nedeniyle hemen hi¢ uygulanmamaktadir. Son olarak,
5607 sayili Kanun oncesi donemde yasanan birtakim sorunlarin ¢ozii-
miinii amagclayan, ancak belirlilik ilkesine aykir1 olan bu diizenlemelerin
kavramsal bir kargasaya ve keyfi uygulamalara neden olabilme potansi-
yeline vurgu yapilacaktir. Calisma, s6z konusu kavramsal kargasaya son
vermek icin atilabilecek adimlara iliskin onerilerle son bulacaktir.

Anahtar Kelimeler: Kagakgilikla miicadele, cevre ve toplum saghg,
tehlikeli maddeler, atik maddeler, belirlilik ilkesi

DANGEROUS GOODS FOR THE ENVIRONMENTAL AND PUBLIC
HEALTH IN THE ANTI-SMUGGLING LAW

Abstract

The nature of the goods that constitute the subject of the smuggling
act as dangerous or harmful to the environment and public health is inc-
luded in three separate articles in the Anti-Smuggling Law No. 5607. In
Art. 4/7, the fact that the goods subject to smuggling are "threatening the
environmental or public health" is regulated as a qualified state, in Art.
12/2, the fact that the subject of the smuggling act is "dangerous and
harmful goods and waste materials in terms of public and environmental he-
alth" is regulated as a condition that requires the immediate return of the
goods to the country from which they were brought, and in Art. 13/1-c,
the fact that the goods are "harmful substances in terms of public or envi-
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ronmental health" is included as one of the alternative conditions sought
for the confiscation of the vehicle in which the smuggled goods are
transported. The statements in question are conceptually incompatible
with each other as well as with other legislation. It is unclear whether
the used expressions contain different meanings. In cases where one
provision is applied, the question of whether the others will also be app-
lied awaits an answer. For example, in the event of a judgement is made
for the confiscation of the transportation vehicle due to the fact that the
smuggled goods are of substances harmful to public or environmental
health, it should be revealed whether the qualified state of being a threat
to the environment or public health should be applied.

In the study, these expressions will be briefly explained by evaluating
their place in the Anti-Smuggling Law and their effects in terms of the
implementation of the Law will be emphasized. Then, the similarities
and differences between the concept of environmental and public health
and similar concepts in other legislation such as public health, commu-
nity health and environmental health will be analyzed. In this context,
the reasons for the significant differences between the implementation of
Law No. 5607 and the implementation of the regulations on environ-
mental and public health in other legislation will be evaluated. All three
regulations in the Anti-Smuggling Law regarding substances that are
dangerous or harmful to the environmental and public health are almost
never implemented due to the Court of Cassation's rather narrow in-
terpretation of the concepts in question. Finally, it will be emphasized
that these regulations, which aim to solve some problems experienced in
the period before Law No. 5607, but are contrary to the principle of cla-
rity, may cause conceptual confusion and arbitrary practices. The study
will end with suggestions regarding the steps that can be taken to put an
end to this conceptual confusion.

Key Words: Anti-Smuggling, environmental and public health, dan-
gerous materials, waste materials, principle of clarity






TURK CEZA KANUNU KAPSAMINDA
COK FAILLI SUCLARA ISTIRAK

Ars. Gor. Taha Yasin TURAN*

Ozet

Suglar ¢ogunlukla bir kisi tarafindan islenebilecek sekilde diizenlen-
mistir. Sucu islemek icin gerekli motivasyonun saglanmas1 veya sugun
islenisinin kolaylastirilmasi gibi nedenlerle sucun islenisine birden fazla
kisi katilabilir. Bu katilanlarin sorumlulugu suga istirak konusunda ele
alinir. Suga istirak kisaca, tek kisi tarafindan islenebilecek su¢un birden
fazla kisinin katilimiyla islenmesi olarak ifade edilebilir. Suca istirak
edenlerin islenen sugtan sorumlu tutulmalar1 Tiirk Ceza Kanunu'nun
37-41. maddeleri arasinda diizenlenen suga istirak hiikiimleri vasitasiyla
miimkiindiir. Bu yoniiyle suga istirak hiikiimleri ceza sorumlulugunu
genisletici etkiye sahip olup niteligine uygun diistiigii dl¢iide sug tiple-
rinin yer aldig1 diizenlemeler bakimindan da uygulanabilir.

Baz1 sug tipilerinde kanun koyucu sugun islenisi i¢in birden fazla ki-
sinin varligimi sart kosmustur. Bu suglar 6gretide “zorunlu istirak” ola-
rak ifade edilir. Zorunlu istirak kapsaminda bir kisim suglarda sugun
olusumu igin birden fazla failin varligi aranir. Bu tiir suglara ¢ok failli
sug adz verilir. Bir kisim suglarda ise sugun olusumu igin failin yaninda
serik niteliginde katilimcinin varlig1 aranir. Bu durum zorunlu seriklik
olarak isimlendirilir. Cok failli suclar 6gretide yakinsama ve karsilasma
suglar1 olarak ikiye ayrilir. Yakinsama suglarinda failler ayni yonden ha-
reketlerini gerceklesirler. Sucun olusmasi i¢in birden fazla failin ayni
amaci gerceklestirmek icin hareketi aranir. Bu hareketler de benzer ha-

* Ars. Gor, Atatiirk Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Anabi-
lim Dal, Tiirkiye; E-posta: yasinturan@atauni.edu.tr, ORCID 0009-0007-3781-8323.
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reketlerdir. Karsilasma suglarinda ise su¢un olusmasi igin zorunlu gorii-
len failler farkli yonlerden hareket ederek sugu olustururlar. Diger anla-
timla, bu suglarda failler ayni sugu islerler. Fakat bu failler farkli yonler-
den hareket ederek 6zdes olmayan hareketler gerceklestirirler. Hareket-
lerin her iki tarafinda da birden fazla fail olmasi karsilasma sugu niteli-
gini etkilemez.

Cok failli suclarda suca katilan failler bizzat kanuni tanimda diizen-
lendiginden bunlarin cezalandirilmas: igin ayrica suca istirak hiikiimle-
rine bagvurulmasma gerek yoktur. Nitekim bu tiir suglarda varlig: ara-
nan kisinin hareketi sugun tipik hareketini olusturur. Buna karsin kanu-
ni tanimda sugun islenisi i¢in varlig1 aranan kisiler disinda da sugun is-
lenisine nedensel katk: saglanabilir. Diger bir anlatimla ¢ok failli suglar-
da da istirakin gesitli sekilleri ortaya ¢ikabilir. Bu durumda sugun isleni-
sine nedensel katki saglayan kisilerin suca istirak hiikiimlerinde ceza-
landirilabilmesi i¢in kanuni tanimda sugun olusmasi igin aranan kisiler-
den olmamasi gerekir. Bu ¢alismada ¢ok failli suglar bakimindan hangi
durumlarda suga istirak hiikiimlerinin uygulanabilecegi veya hangi du-
rumlarda suca katilanlarin hareketlerinin sugun tipik hareketi oldugu
Tilirk Ceza Kanunu'nda diizenlenen c¢ok failli su¢ 6rnekleri tizerinden

aciklanmasi planlanmaktadir.

Anahtar Kelimeler: istirak, zorunlu istirak, ¢ok failli sug, miisterek
faillik, serik

COMPLICITY IN MULTI-PERPETRATOR CRIMES
WITHIN THE TURKISH PENAL CODE

Abstract

Crimes are mostly regulated to be committed by one person. Multiple
individuals may participate in the commission of a crime for reasons
such as providing the necessary motivation to commit the crime or faci-
litating its committing. The responsibility of these participants is addres-

sed in terms of complicity. Complicity can be briefly described as the
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commission of a crime, which could be committed by one person, invol-
ving multiple participants. The responsibility of those participating in a
crime can be established through the provisions of complicity, as regula-
ted in Articles 37-41 of the Turkish Penal Code. In this respect, the pro-
visions of complicity have an expansive effect on criminal liability and
can be applied to the regulations containing types of crimes, to the
extent that they are suitable.

In some types of crimes, the legislator has mandated the presence of
multiple individuals for the commission of the crime. These crimes are
referred to as "compulsory complicity" in doctrine. Under compulsory
complicity, the presence of multiple perpetrators is required for the for-
mation of certain crimes. Such crimes are called multi-perpetrator cri-
mes. In some crimes, the formation of the crime requires the presence of
a participant alongside the perpetrator. This is referred to as compulsory
participation. In doctrine, multi-perpetrator crimes are divided into con-
vergence and encounter crimes. In convergence crimes, perpetrators act
from the same direction. The crime's formation requires multiple perpet-
rators to act with the same goal, and these actions are similar. In cont-
rast, encounter crimes require perpetrators, considered essential for the
crime's formation, to act from different directions to constitute the crime.
In other words, in these crimes, perpetrators commit the same crime, but
they perform non-identical actions from different directions. The pre-
sence of multiple perpetrators on both sides of the action does not affect

the nature of an encounter crime.

In multi-perpetrator crimes, since the perpetrators participating in the
crime are directly regulated in the legal definition, there is no need to re-
sort to the provisions of complicity for their punishment. Indeed, in such
crimes, the action of the required person constitutes the typical action of
the crime. However, aside from the individuals whose presence is requi-
red for the commission of the crime as per the legal definition, a causal
contribution to the commission of the crime can also be made by others.
In other words, various forms of complicity can emerge even in multi-
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perpetrator crimes. In such cases, for the individuals who causally cont-
ribute to the commission of the crime to be punished under the provisi-
ons of complicity, they must not be among the individuals required for
the formation of the crime according to the legal definition. This study
aims to explain, through examples of multi-perpetrator crimes regulated
in the Turkish Penal Code, under which circumstances the provisions of
complicity can be applied, and in which cases the actions of the partici-
pants constitute the typical action of the crime.

Key Words: complicity, compulsory complicity, multi-perpetrator
crimes, accomplice, participant



BILiSIM SUCLARINDA HAZIRLIK HAREKETLERININ
CEZALANDIRILMASI: TCK M. 245/A
“YASAK CIHAZ VE PROGRAMLAR” SUCU

Ars. Gor. Veysel TOPUZ®

Ozet

24/03/2016 tarih ve 6698 sayili Kanun ile TCK’ya “yasak cihaz ve
programlar” baslikl1 245/ A maddesi eklenmistir. Bu diizenlemeye gore,
“bir cihazin, bilgisayar programinin, sifrenin veya sair giivenlik kodunun;
miinhasiran bu Boliimde yer alan suglar ile bilisim sistemlerinin ara¢ olarak
kullanilmas: suretiyle islenebilen diger suclarin islenmesi igin yapimas: veya
olusturulmas: durumunda, bunlar: imal eden, ithal eden, sevk eden, nakleden,
depolayan, kabul eden, satan, satisa arz eden, satin alan, bagkalarima veren veya
bulunduran kiginin eylemi” miieyyide altina alinmaktadur.

Bu diizenleme aslinda taraf oldugumuz, “Avrupa Konseyi Siber Sug
Sozlegmesinin” bir geregi olarak ihdas edilmistir. Ger¢ekten de sozlesme-
nin “cihazlarin kotiiye kullanilmas:” bashkli 6. maddesinde bilisim sugla-
riyla ilgili olarak hazirlik hareketlerinin de cezalandirilmasi 6ngoriil-
mistiir. Taraf devletler, s6zlesmenin 2., 3., 4., ve 5. maddelerinde ihdas
edilen suglar1 islemek amaciyla cihaz, sifre, erisim kodu veya benzer bir
veri olusturmay1 veya imal etmeyi, su¢ olarak diizenlemekle yiikiimlii
kilinmuglardir!. Ulkemizde sbzlesmeye taraf olmanin bir geregi olarak

ceza kanunumuzda bu fiilleri sug olarak ihdas etmis, boylece sdzlesme-

Ars. Gor., Istanbul Medeniyet Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi
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de ongoriilen yiikiimliiliik yerine getirilmistir2. Bu sayede, bilisim sugla-
riyla daha etkin miicadelenin saglanmasi adina, cezalandirilabilirlik 6n
alana kaydirilmis durumdadirs.

TCK m. 245/A diizenlemesi 6nemli bir boslugu doldurmus vaziyet-
tedir. Bu hiikiim yalnizca bilisim suglarinin hazirlik hareketlerini degil
bunun yani sira bilisim sistemlerinin arag¢ olarak kullanilmas: suretiyle
islenebilen diger suclarin da hazirlik hareketlerini cezalandirmaya elve-
rigli olacak sekilde kaleme alinmistir. Bununla birlikte doktrinde bu sug
tipinin diizenlenis sekline iliskin baz1 elegtiriler de s6z konusudur. lgili
hiitkmiin, s6zlesmenin 6.maddesinden daha genis kaleme alindigi, mo-
dern ceza hukukunun hazirlik hareketlerinin cezalandirilmamas: yo-
niindeki egilimle paralellik arz etmedigi, belirlilik ve dolayisiyla kanuni-
lik ilkesine aykirilik teskil ettigi hususlar1 bu elestirilerden bazilaridir¢.

Calismamizda 6ncelikle bahsedilen sug, sug inceleme yontemine gore
incelenecektir. Yukarida kisaca bahsedilen sug tipine iliskin doktrindeki
tartismalara ve kanaatimize yer verilecektir. Ayrica giincel yarg: kararla-

r1 degerlendirilerek uygulamaya goz atilacaktir.

Anahtar Kelimeler: Bilisim Sugclari, Yasak Cihaz, Sifre, Programlar,
Guivenlik Kodlar1

2 24/03/2016 tarih ve 6698 sayili Kanunun 30. maddesinin 5. fikrasiyla TCK’ya 245/A
maddesi eklenmistir.
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ninda Suglarin veya Bilisim Sistemlerinin Arag Olarak Kullanildig: Diger Suglarin Is-
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2020, s. 212-246, s. 231.
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PENALIZATION OF PREPARATORY ACTS IN INFORMATION CRI-
MES: TPC Art. 245 /A "FORBIDDEN DEVICES and PROGRAMS"

Abstract

Article 245/ A titled "prohibited devices and programs" was added to
the Turkish Penal Code by Law No. 6698 dated 24/03/2016. According to
this regulation, "in the event that a device, computer program, password
or other security code is made or created exclusively for the commission
of the crimes listed in this Chapter and other crimes that can be commit-
ted by using information systems as a tool, the act of the person who ma-
nufactures, imports, ships, transports, stores, accepts, sells, offers for sale,
purchases, gives to others or possesses them" is sanctioned.

This regulation was actually introduced as a requirement of the Co-
uncil of Europe Convention on Cybercrime, to which we are a party. In-
deed, Article 6 of the convention titled "misuse of devices" provides for
the punishment of preparatory acts in relation to cybercrimes. States
Parties are obliged to criminalize the creation or manufacture of a devi-
ce, password, access code or similar data for the purpose of committing
the crimes set forth in Articles 2, 3, 4, and 5 of the convention. As a requ-
irement of being a party to the convention, our country has criminalized
these acts in our criminal code, thus fulfilling the obligation stipulated in
the convention. In this way, punishability has been shifted to the front
area in order to ensure a more effective fight against cybercrimes.

Article 245/ A of the TPC has filled an important gap. This provision
covers not only the preparatory acts of cybercrimes, but also it has been
drafted in a way to punish the preparatory acts of other crimes that can
be committed by using the systems as a tool. However, there are some
criticisms in the doctrine regarding the way this type of crime is regula-
ted. Some of these criticisms are that the relevant provision is drafted
more broadly than Article 6 of the Convention, that it is not in line with
the tendency of modern criminal law not to punish preparatory acts, and
that it contradicts the principle of certainty and therefore legality.
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In our study, first of all, the mentioned crime will be examined accor-
ding to the crime investigation method. The discussions in the doctrine
and our opinion regarding the above-mentioned crime type will be inc-
luded. In addition, current judicial decisions will be evaluated and the
practice will be reviewed.

Key Words: Cybercrime, Prohibited Device, Password, Programs, Se-
curity Codes



iNSAN HAKLARININ KORUNMASINDA YASAMA
ORGANININ ROLUNUN KUVVETLENDIRILMESI IiCIN
BIR DOGRUDAN DENETIM USULU ORNEGI:
ABD KONGRESI SORUSTURMA AMACLI
KOMISYON DINLEME TOPLANTILARI

Dr. Ogr. Uyesi Ozgiir TASDEMIR®

Ozet

Amerika Birlesik Devletleri Kongresi Komisyon Dinleme Toplantilari,
Temsilciler Meclisi komisyonlariin resmi bilgi toplama ve analiz yolu-
dur. Kongrenin, komisyon dinleme toplantilari, yasama, denetim, sorus-
turma ve adaylarin onaylanmasi i¢in yapilan dinleme toplantilar: olmak
tizere dort tiire ayrilir. Bu ¢alismada, diger dinleme toplantis1 tiirlerin-
den kimi yonleriyle ayrilan, yetkileri yoniinden incelenmesi durumunda
yasama organinin insan haklarmin korunmasindaki roliine énemli vur-
gular barindan ve bdylelikle carpici bir 6rnek olusturan sorusturma
amacgh dinleme toplantilar1 (Investigative Hearings) irdelenecektir. Sorus-
turma amacli komisyon dinleme toplantilarinda aslen, kamu gorevlileri-
nin gorevleri sirasinda gerceklestirdikleri, basta gorevi kotiiye kullanma
gibi suclar olmak tizere hukuk ihlalleri sorusturulur.

Kongre komisyonunun, bu dinleme toplantisindaki sorusturmaya
yonelik yetkileri oldukga genistir. Komisyon, pasif bir dinleyici degil,
cekismeli ve gelismeli (confrontational and adversarial) bir toplantinin tara-
fidir. Diger dinleme toplantilarindan farkli olarak, toplantiya komisyon-
ca cagrilan tanuklara sorgulayici sorular sorulur. Bu dogrultuda tanik-
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lardan yemin alinir ve gerekirse haklarinda yalan taniklik sucundan
savcilikca sorusturma agilabilir. Komisyon karsisina dinlenilmesi ama-
ayla cagrilan taniklar hakkinda ihzar celbi hazirlanur (subpoena) ve buna
uymayanlar hakkinda, devletin organlarini asagilamaktan (criminal con-
tempt) savcilikca sorusturma agilabilir. Bu 6zellikleri dolayisiyladir ki
toplantidaki dinleme siirecine iliskin uyulmas: gereken usul kurallar:
bulunur. Ornegin, toplantinin gergeklesme giinii en az yedi giin énce-
den taraflara bildirilir, komisyonca yeterli cogunluk saglanmadan tanik
beyani veya delil alinmaz, toplantiya sorusturma konusunun agiklan-
mastyla baglanir, taniklara sorulan konuyla ilgisiz sorulara, diger ko-
misyon iiyeleri tarafindan itiraz edilebilir, ihzar celbinin ¢ikarilmas: ku-
rala baghdir, taniklar hakkinda nemo tenatur ilkesi uygulanir. Toplantida
ele edilen bilgiler, komite izin vermedigi siirece kamuya kapalidur.

Diger taraftan, genel olarak dinleme toplantilari, etkin bir bilgi edin-
me yolu olmalarina karsin, McCarthy'nin 1940’11 ve 1950°li yillar boyun-
ca yasattigl, Kizil Panik olarak adlandirilan baski déneminde kétiiye
kullanilmiglardir. Buna karsin, yasamaya bu tip bir dogrudan denetim
usuliiniin taninmasi ve kanimizca bu yolun salt siyasi amaclarla kulla-
nilmamasi i¢in kamu gorevlilerinin gorevleri sirasinda gerceklestirdikle-
ri insan haklari ihlalleriyle sinirhi tutulmasi, bu haklarin korunmasi igin
etkin bir yol sunabilir. Idarenin yasama tarafindan dogrudan denetlene-
bilmesine yonelik usullerin ¢ogalmasi, insan hakki ihlallerine karsisinda
yasamaya Onemli bir rol bigebilir. Bu roliin kuvvetlendirilmesi igin ya-
samaya, genis yetkilere sahip olabilecegi dogrudan denetim usulleri sag-
lanmalidir. Bu baglamda sorusturma amacli komisyon dinleme toplanti-
lar1, yasamanin, tistii Ortiilmiis ve derinlesmis sorunlar hakkinda bilgi
sahibi olmasi ve yasal careler iiretilebilmesi adina 6énemli bir 6rnek olus-
turmaktadir.

Anahtar Kelimeler: Komisyon Dinleme Toplantilari, Sorusturma

Amacgh Dinleme Toplantilari, Nemo Tenatur, Kamu Gorevlileri, Insan
Haklar1
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STRENGTHENING THE ROLE OF THE LEGISLATURE IN
THE PROTECTION OF HUMAN RIGHTS: AN EXAMPLE OF DIRECT
SUPERVISION PROCEDURE THROUGH US CONGRESSIONAL
COMMITTEE HEARINGS FOR INVESTIGATION PURPOSES

Abstract

United States Congressional Committee Hearings are the official
methods of information gathering and analysis for the House of Repre-
sentatives committees. The Congressional Committee Hearings are bro-
adly classified into four types: legislative, oversight, investigative, and
confirmation hearings. Investigative hearings, which are distinguished
from other types of hearings in some aspects and contain a significant
emphasis on the role of the legislative body for the protection of human
rights. Primarily, investigative commission hearing meetings investigate
legal violations committed by public officials during their duties, especi-
ally crimes such as misconduct in public office.

The powers of the Congress committee in these investigative hearings
are quite extensive. The committee is not a passive listener, but a party
to a confrontational and adversarial hearings. Unlike other hearings and
meetings, interrogative questions are asked to the witnesses called by
the committee. In this regard, oaths are taken from the witnesses and if
necessary, judicial inquiry can be opened by the prosecutor for perjury.
A subpoena is prepared for the witnesses who are called to testify before
the committee, and those who do not comply can be investigated by the
prosecutor for criminal contempt. Due to these features, there are proce-
dural rules to be followed regarding the listening process in the hearing.
For example, the day of the meeting or hearing is notified to the parties
minimum of seven days in advance, no witness statement or evidence is
taken without ensuring a sufficient majority by the committee, the mee-
ting starts with the announcement of the subject and scope of the inves-
tigation, insulting or irrelevant questions asked to the witnesses can be
objected by other committee members, the issuance of the subpoena is
subject to the rule, the principle of nemo tenatur is applied to the witnes-
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ses. The information discussed at the meeting or hearing is not disclosed
to the public unless permitted by the committee.

On the other hand, although hearings are generally an effective way
of obtaining information, they were abused during the period of intense
political repression known as the Red Scare, which occurred during the
1940s and 1950s under Senator McCarthy. However, recognizing such a
direct control method to the legislature and limiting this path to human
rights violations committed by public officials during their duties in or-
der not to use this path for purely political purposes can offer an effecti-
ve way to protect these rights. The proliferation of procedures that allow
the legislature to directly control the administration can assign an im-
portant role to the legislature in preventing human rights violations. To
strengthen this role, direct control procedures that the legislature can
have broad powers should be provided. In this context, investigative
committee hearing meetings serve as an important example of how the
legislature can gain information about concealed and complex problems
and develop legal remedies.

Key Words: United States Congressional Committee Hearings, Inves-
tigative Hearings, Nemo Tenatur, Public Officials, Human Rights



ANAYASAL YORUMDA
“YASAYAN HUKUK” DOKTRINI

Dr. Ogr. Uyesi Pinar DIKMEN*

Ozet

“Yasayan hukuk” doktrini, somut norm denetiminin esash denetim
modellerinden biri oldugu Italyan anayasa yargisinda ortaya ¢ikmug
olup Italyan anayasa yargiglarinin anayasal yorumda siklikla bagvurdu-
gu bir teoridir. Bu teorinin, Amerika Birlesik Devletleri menseli “hukuki
realizm”in, anayasa yargisindaki bir yansimasi oldugu iddia edilmekte-
dir. Mahkeme ictihatlarmin yiiriirlitkteki hukukun en énemli kaynakla-
rindan biri oldugu bu sistemde realizm taraftarlari, “hukukun ne oldu-
gu” sorusuna — en basit tabir ile- kendisi de sosyolojik ve ideolojik vb.
bir varlik olan ve bu unsurlardan beslenen yargicin verdigi kararlar ola-
rak nitelendirirler. Dolayisiyla esasinda hukuk, yasayan bir varlik olan
ve belirli bir sosyallikten beslenen yargicin kelamidir.

Yasayan hukuk doktrini ise bir normun anayasaya uygun olup olma-
dig1 sorusuna cevap arayan yargicin, bu normun anlamimni ortaya ¢ika-
rirken, normun toplumda kazandig1 anlamin dikkate alinmasmi 6ngo-
riir. Daha net bir ifade ile, prensip olarak yalnizca somut norm deneti-
minde bagvurulabilecek olan bu teoriye gore, yiiriirliige giren ve belirli
bir vakaya uygulanan norm, bu siire icinde muayyen bir anlam kazanr;
bu anlam, bu normu uygulayan diger mahkemelerin yorumu ile adeta
yasayan bir varlik gibi beslenir. Bu noktada anayasa yargici, norm dene-
timi esnasinda normun 6zellikle yiiksek yargi makamlari tarafindan ve-
rildigi anlami1 da dikkate alarak bir karar verir. Burada esasinda anayasa

Dr. Ogr. Uyesi, Marmara Universitesi Siyasal Bilgiler Fakiiltesi, Siyaset Bilimi ve
Kamu Yonetimi Boélimii Hukuk Bilimleri Anabilim Dali, Tiirkiye, E-
posta:dikmenpnar@gmail.com, ORCID: 0000-0001-7123-3109.
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yargicinin, anayasal normlar1 yorumlama tekelinden vaz gecerek, bu
normun toplumdaki karsilig1 ile daha esash bir iliskide olan yargiclarin
da yorumunu da dikkate almasi saglanmaktadir; bu doktrin sayesinde
anayasa yargici, norma yasa koyucu tarafindan taninan anlamin disinda,
normun giinliik hayatta kazandigi anlamla daha dogrudan iligkide olan
yargl makamlarmin yorumunu da goz oniine alarak bir anayasaya uy-
gunluk denetimi yapmaktadir. Boylece anayasa yargici ve diger yargig-
larin yorumlar1 arasinda bir armoni saglanmaktadir.

Bu cihetle ¢calismada, yasayan hukuk doktrini tanitilacak ve anayasa
yargisinda bagvurulan diger yorum yontemleri ile benzesen ve ayrisan
yonleri, doktrinin uygulandig1 temel igtihatlar cercevesinde ortaya ko-
nulacaktir. Ek olarak Tiirk Anayasa Mahkemesinin kararlarinda bu
doktrinin izleri siiriilecek ve soz konusu kararlar, doktrin 1s1g1nda agik-
lanmaya c¢alisilacaktir. Boylece anayasal yorum literatiiriine yeni bir ba-
kis agis1 kazandirilacaktir.

Anahtar Kelimeler: Anayasal Yorum, Hukuki Realizm, Yasayan
Anayasa, Yasayan Hukuk, Yorum Yoéntemleri

THE DOCTRINE OF “LIVING LAW” IN CONSTITUTIONAL
INTERPRETATION

Abstract

The doctrine of “living law” emerged in the Italian constitutional ju-
diciary and is a formula frequently used by Italian constitutional judges
in constitutional interpretation. It is claimed that this doctrine is a reflec-
tion of “legal realism”, originating from the United States of America, in
constitutional jurisdiction. In this system, where court precedents are
one of the most important sources of current law, supporters of realism
answer the question of “what is law”, - in the simplest terms - as the de-
cisions made by the judge, who is also a sociological and ideological etc.
entity and fed by these elements. Therefore, in essence, law is the word
of the judge, who is a living being and nourishes from a certain sociality.
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The doctrine of living law is that the judge who seeks an answer to
the question of whether a norm is constitutional or not, while revealing
the meaning of this norm, considers the meaning that the norm has gai-
ned in society; It requires taking social reality into account. More preci-
sely, according to this theory, the norm that comes into force and is app-
lied to a specific case acquires a certain meaning within this period; This
meaning is nourished like a living entity by the interpretation of other
courts that apply this norm. At this point, the constitutional judge makes
a decision during the constitutional review, taking into account the me-
aning of the norm, especially given by the higher judicial authorities,
and builds his justification on it. Here, the constitutional judge essenti-
ally gives up his monopoly on interpreting constitutional norms and has
a more fundamental understanding of the norm’s reflection in society. It
is ensured that the interpretation of the judges involved are also taken
into account. Thanks to this doctrine, the constitutional judge carries out
a constitutionality review taking into account the interpretation of the
judicial authorities, which is more directly in relation with the meaning
of the norm in daily life, in addition to the meaning given to the norm by
the legislator. Thus, a harmony is achieved between the interpretations
of the constitutional judge and other judges, and the supremacy of the
constitution is ensured by determining that the norm has become un-

constitutional in practice.

Key Words: Constitutional Interpretation, Interpretation Methods,
Legal Realism, Living Constitution, Living Law






TURKIYE'DE KANUNLAR VE KANUN YAPIM SURECINE
HAKIiM OLAN iLKELER UZERINE DEGERLENDiIiRME

Dr. Ogr. Uyesi Abbas KILIC*

Ozet

Yasama siirecinde, Jeremy Waldron'un yontemsel ilkeler tizerinde
durdugu goriilmektedir. Waldron, yasama siirecini ve erkini miim-
kiin dlciide idealize etmekte, bu iktidar1 gercek bir demokratik platform
olarak tasarlamaktadir. Bu yontemsel ilkelerin mesruiyete iliskin 6nemli
dayanaklar1 bulunmaktadirlar.

Buna gore, Waldron"un belirledigi yontemsel ilkelerden ilki “acik bir
bicimde hukuk yaratma”dir. Bunun sonucunda agik ve seffaf bir sekilde
yaratilan hukuk normu herkesi baglayacak ve demokratik mesruiyetini
buradan alacaktir. Ancak bunun icin toplumsal taraflarin temsiline dayali
bir mesruiyet tasimalidir. Nitekim “farkl goriislere saygi ilkesi” de bunu
gerektirmektedir. Ikinci olarak, “kanun yaparken hem kanunun igkin
6nemi hem de yasanin ilgilendirdigi menfaat ve 6zgiirliikler yoniinden
gerekli 6zenin gosterilmesi” gerekmektedir. Bu ilkeye gore, bir hukuk ku-
ralmi yaratan ya da onu degistirenler, bu degisiklik ile neyin iyi, neyin ko-
tii sonug doguracag1 konusunda makul bir goriise sahip olmalidirlar.

Hukuk diizenindeki kural koyucularin, kanun teklifi, komisyon go-
riismeleri ve de genel kurul goriismelerindeki gorev ve yetkileri gibi te-
mel yeterlilik kosullarina ve uygun donanimda sahip olmalidir. Bu cer-
cevede yasama stir¢lerine hakim olan maddi ve sekli hiikiimlerin her bi-
rinin 6ngordiigli hukuki rejimin yasama organi tiyeleri tarafindan bi-
linmesi, degerlendirilebilmesi ve miizakere etme kapasitesine sahip ol-
malar gerekir.

Dr. Ogr. Uyesi, Atihm Universitesi Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Da-
11, Ttrkiye, E-posta:abbas kilic@atilim.edu.tr.,ORCID: 0000-0002-1279-4747.
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Tiirkiye’de normlarin hiyerarsik diizeni ve bunlarin anayasallig
Anayasa Hukukunun temel konulari arasinda yer almaktadir. Tiirki-
ye’de normlarin hukuki rejimi, hukuk sisteminde gerek dogrudan ana-
yasa ile gerekse diger kurallar ile diizenleme altina alman ve uygulama
bulan islemlere karsiik gelmektedir. Anayasa ile kanunlar arasmndaki
iliski, kanunlar bakimindan bir tasnif yapmay gerekli kilmaktadir. Ozel-
likle kanunlarin Tiirkiye Biiyiik Millet Meclisinde kabul edilmesinde
gerekli anayasal cogunluk esas alindiginda, Anayasa degisikligi 6ngoren
kanunlar ve af kanunlari disinda nitelikli ¢ogunlugun aranmamasi
onemli sorunlar1 beraberinde getirmektedir. Nitekim cesitli iilkelerde
uygulama bulan ve 6nemli bir denge araci olan organik kanun tiiriiniin
Tiirk hukuk diizeninde yer almamas: gerek anayasal organlarin kurulu-
su ve isleyisi gerekse temel hak ve 6zgiirliikler bakimindan bir kurumsal
acik olarak degerlendirilebilecektir. Dolayisiyla kanunlarin kabul edilme
siirecine hakim olan yontemsel ilkeler ile onun miizakere edilmesi ve
kimi kanun tiirlerinde aranmasi gereken nitelikli gogunluklar demokra-
tik mesruiyet bakimindan énem arz etmektedir.

Anahtar Kelimeler: Normlar hiyerarsisi, yasama stireci, kanun tiirle-
ri, demokratik mesruiyet, nitelikli cogunluk.

EVALUATION ON THE LAWS AND THE PRINCIPLES
DOMINATING THE LAW MAKING PROCESS IN TURKEY

Abstract

In the legislative process, Jeremy Waldron emphasises methodologi-
cal principles. Waldron idealises the legislative process and power to the
extent possible and conceives this power as a real democratic platform.
These methodological principles have important grounds for legitimacy.

Accordingly, the first of Waldron’s methodological principles is
“open creation of law”. As a result, the legal norm created in an open
and transparent manner will bind everyone and derive its democratic
legitimacy from this. However, for this, it must have a legitimacy based
on the representation of social parties. As a matter of fact, the “principle
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of respect for different views” also requires this. Secondly, “due diligen-
ce must be exercised when making laws, both in terms of the inherent
importance of the law and the interests and freedoms that the law con-
cerns”. According to this principle, those who create or amend a rule of
law must have a reasonable view as to what will result in good or bad
consequences.

The rule-makers in the legal order should have basic qualification
conditions and appropriate equipment, such as their duties and powers
in the legislative proposal, commission deliberations and plenary dis-
cussions. In this framework, the members of the legislature should be
aware of the legal regime envisaged by each of the substantive and pro-
cedural provisions governing the legislative process and should have
the capacity to evaluate and deliberate.

In Turkey, the hierarchical order of norms and their constitutionality
are among the main subjects of Constitutional Law. In Turkey, the legal
regime of norms corresponds to the transactions that are regulated and
implemented in the legal system either directly by the constitution or by
other rules. The relationship between the Constitution and laws necessi-
tates a classification in terms of laws. Especially when the constitutional
majority required for the adoption of laws by the Grand National As-
sembly of Turkey is taken as a basis, the fact that qualified majority is
not required, except for laws amending the Constitution and amnesty
laws, brings along important problems. As a matter of fact, the absence
of the organic law type, which has found application in various count-
ries and is an important balancing tool, in the Turkish legal order can be
considered as an institutional deficit in terms of both the establishment
and functioning of constitutional organs and fundamental rights and
freedoms. Therefore, the methodological principles governing the adop-
tion of laws, its deliberation and the qualified majorities required for cer-
tain types of laws are important in terms of democratic legitimacy.

Key Words: Hierarchy of norms, legislative process, types of laws,
democratic legitimacy, qualified majority.






ANAYASA DEGISIKLIKLERININ YARGISAL
DENETIMINDE ONLEYiCi DENETIM SISTEMINI
BENIMSEYEN ULKELER VE UYGULAMALARI

Ars. Gor. Dr. Gizem GUNER YASAR*

Ozet

Anayasaya uygunluk denetimine tabi islemlerden olan anayasa degi-
sikliklerinin, hangi organ tarafindan ne sekilde denetlenecegi tilkeden
iilkeye farklilik gostermektedir. Anayasa degisikliklerinin denetimini
yapacak organi anayasa mahkemesi olarak belirleyen tilkelerin anayasa-
larinda, ilgili diizenlemeler ve zaman bakimindan uygulamalar konu-
sunda da bir birlik saglanamamistir. Anayasa degisikliklerinin anayasa
mahkemeleri tarafindan denetlenmesi konusunda agik¢a bir hiikiim ba-
rindiran {ilkelerde, yargisal denetimin yapildig1 zaman bakimindan kul-
lanilan ayrim gozetilmektedir. Bir hukuki islemin zaman bakimindan
yargisal denetiminde “Onleyici (6n, 6nceden, a priori) ve diizeltici (son-
radan, giderici, a posteriori) denetim” olarak ikili bir ayrim karsimiza
cikmaktadir. Onleyici denetim kisaca bir hukuk normunun vyiiriirliige
girmesinden once yapilan denetimdir. Diizeltici denetim ise bir hukuk
normunun yiriirlik kazanmasindan sonra, basvuru iizerine yiiksek
mahkeme tarafindan yapilan denetimdir. Genel olarak normlarin ve
6zelinde anayasa degisikliklerinin denetiminde uygulanan sistem dtizel-
tici denetim sistemi olsa da; nadiren bu iki sistemi birlestirip uygulayan
ya da bu sistemleri reddedip denetim yapmayan {ilkeler de mevcuttur.
Calismada, anayasa degisikliklerinin denetiminde Onleyici denetim sis-
temini benimseyen Azerbaycan, Moldova, Kirgizistan, Ukrayna, Kaza-
kistan ve Romanya 6rnekleri ele alinacaktr.

Ars. Gor. Dr., Cukurova Universitesi Hukuk Fakiiltesi, Anayasa Hukuku Anabilim
Daly, Tiirkiye. E-posta: gguner@cu.edu.tr, ORCID 0000-0001-9217-6801.
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Esasen anayasa degisikliklerinde uygulanan ¢nleyici denetimin bir
yargisal denetim olup olmadig: tartisilabilir; zira burada degisiklikler
yasalasmadan 6nce anayasalarin zorunlu kildig1, adeta bir onay asamasi
s0z konusudur. Anayasa degisikliklerinin denetiminde yasalasmadan
denetim yapma usuliinii benimseyen {ilkelerin biiyiik bir kismi, anayasa
metinlerinde buna iliskin bir diizenleme getirmislerdir. Anayasalardaki
diizenlemeler i¢inde denetime iliskin konularda, usul ve denetimin bag-
layicihigina ile ilgili kurallar yer almaktadir. Bu diizenlemeler de farklilik
barindirsa da; ortak fikir elbette, eger anayasaya aykir: bir degisiklik s6z
konusuysa, onu yiiriirliige girmeden engellemektir. Anayasa mahkeme-
lerine bu yetki agikca verilmedigi hallerde ise, mahkemelerin kuvvetler
ayrilig1 ilkesinin ihlali sayilabilecek sekilde hareket ettikleri ve kendi
kendilerine bu yetkiyi taniyarak yargiclar hiikiimetine yol agtiklar: iddi-
alar1 ortaya atilmaktadir. Anayasa degisikliklerinin yargisal denetimin-
de onleyici denetime anayasalarda agikc¢a yer verilmesi, bu endiselerin
ontinde ge¢mek icin bir Oneri olarak getirilebilir. Ancak kusursuz bir
uygulama yapilsa bile, bu denetim tiiriiniin baz1 olumsuz yanlar1 nede-

niyle s6z konusu endiselerin her zaman tekrar etme ihtimali vardur.

Anahtar Kelimeler: Anayasa Degisiklikleri, Anayasaya Uygunluk,
Yargisal Denetim, C)nleyici Denetim, A Priori Denetim

COUNTRIES AND PRACTICES ADOPTING THE PREVENTIVE
REVIEW SYSTEM IN JUDICIAL REVIEW OF CONSTITUTIONAL
AMENDMENTS

Abstract

The manner in which constitutional amendments, which are among
the transactions subject to constitutionality review, will be audited by
which body varies from country to country. The constitutions of the co-
untries that have designated the constitutional court as the body to re-
view constitutional amendments are not unified in terms of the relevant

regulations and practices in terms of time. In countries that have an
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explicit provision on the review of constitutional amendments by consti-
tutional courts, the distinction used in terms of the time of judicial re-
view is observed. In the judicial review of a legal act in terms of time,
there is a dual distinction between "preventive (preliminary, previoisly,
a priori) and corrective (posteriori, remedial, a posteriori) review". In
short, preventive review is the review conducted before the entry into
force of a legal norm. Preventive review is the review conducted before
a legal norm enters into force. Corrective review, on the other hand, is
the review conducted by the supreme court upon application, after a le-
gal norm has entered into force. Although the system applied in the re-
view of norms in general and constitutional amendments in particular is
the system of corrective review, there are countries that rarely combine
and apply both systems or reject these systems and do not conduct any
review. In this study, the cases of Azerbaijan, Moldova, Kyrgyzstan, Uk-
raine, Kazakhstan and Romania, which have adopted the preventive re-
view system in the review of constitutional amendments, will be discus-
sed.

In fact, it is debatable whether the preventive review of constituti-
onal amendments is a judicial review or not, as there is a stage of ratifi-
cation required by the constitutions before the amendments are enacted.
Most of the countries that have adopted pre-legislative scrutiny in the
review of constitutional amendments have included a provision in their
constitutions. The constitutional provisions include rules on the proce-
dure and the binding nature of the review. While these regulations also
differ, the common idea is, of course, that if an amendment is unconsti-
tutional, it should be blocked before it comes into force. Where the cons-
titutional courts are not explicitly granted this power, there are allegati-
ons that they act in violation of the principle of separation of powers,
and that by granting themselves this power, they pave the way for a go-
vernment of judges. The explicit inclusion in constitutions of preventive
review in the judicial review of constitutional amendments may be a

suggestion to overcome these concerns. However, even in the case of a
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perfect implementation, there is always the possibility that these con-
cerns may recur due to some negative aspects of this type of review.
Key Words: Constitutional Amendments, Constitutionality, Judicial

Review, Preventive Review, A Priori Review



1982’DEN GUNUMUZE BUTUNCUL ANAYASA
TASLAKLARINDA ANAYASA MAHKEMESI’NIN
YETKILERI UZERINE MULAHAZALAR

Barkin OZYURT*

Ozet

Kita Avrupas iilkelerinin ekseriyetinde ve iilkemizde, Anayasa Yar-
gisinin tek yetkili mercii olan Anayasa Mahkemesi ve bu Mahkeme'nin
yetkileri, kuruluslarindan beri 6zellikle anayasa hukuku doktrininde
tartisma konusu olmustur ve olmaya devam etmektedir. Bunda {ilke-
mizde Anayasa Mahkemesi'nin gerek kurulusundan gerekse 1982 Ana-
yasasi'nin yiiriirliige girmesinden itibaren verdigi cesitli kararlari, 6zel-
likle de anayasa sikayeti yolunun kabuliinden sonraki bireysel bagsvuru
kararlar1 6nemli rol oynamaktadir. Hatta bu kararlar neticesinde Mah-
keme’ye iliskin, ‘yargisal aktivizm’ kavrami etrafinda da tartismalar ce-
reyan etmektedir. Bununla birlikte Mahkeme’ye iligskin tartismalar ve
Oneriler, ekseriyetle anayasa degisikliklerinin yahut yeni bir anayasa ha-
zirlanmasmin giindeme geldigi zamanlarda alevlenmektedir. Bu nokta-
da Mahkeme yetkilerine iliskin miilahazalarin en énemli tezahiirii siip-
hesiz hazirlanan topyekiin anayasa 6neri yahut taslaklarindadir. Ciinkii
bu taslaklar, tam anlamiyla birer anayasa metni olma saikiyle enine bo-
yuna tartisilarak hazirlanmaktadir. Sunulacak olan bu calismanin temel
amaci, 1982 Anayasasi’nin kabul edilmesinden itibaren cesitli parti, ku-
rum, kurulus veya meslek orgiitleri tarafindan hazirlanan biitiinciil ana-
yasa Oneri ve taslaklarinda Anayasa Mahkemesi'nin yetkileri tizerindeki
miilahazalarin incelenmesi ve nihayetinde Mahkeme'nin yetkileri husu-
sunda bir degerlendirme ve Oneri ortaya koymaktir.

*

Bilkent Universitesi Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Dali, Tiirkiye, E-
posta: barkin.ozyurt@bilkent.edu.tr; ORCID: 0000-0002-6911-4124.
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1982 Anayasasi’nin kabuliinden itibaren pek ¢ok anayasa onerisi ya-
hut taslag) hazirlanmis ve kamuoyuyla paylasilmigtir. Bunlar ekseriyetle
ilgili parti/kurum/kurulus yahut meslek orgiitiiniin biinyesinde olustu-
rulan birer komisyon tarafindan uzun soluklu ¢alismalar neticesinde ha-
zirlanmastir. Stiphesiz her biitiinciil anayasa taslag: dikkate alinmaya ve
incelenmeye degerdir; ancak bu ¢alismanin kapsam olarak sinirlandi-
rilmasi amaciyla 1982 Anayasasinin kabuliinden itibaren ortaya konan
anayasa taslaklarindan tahdidi olarak segilen bir kismi ¢alismada incele-
necektir. Bu tahdidi secimde Anayasa Mahkemesi'nin yetkileri {izerinde
farkli ve detayli miilahazalar igeren taslaklar goz éniinde bulundurul-
mus; ayrica konunun Tiirk Anayasal Tarihi acisindan bir panoramasmin
cizilmesi amaciyla ilgili taslagin kamuoyuyla paylasildig tarihler de
dikkate alinmistir. Bu kapsamda ele alinacak anayasa oneri yahut taslak-
lart srastyla su sekildedir: 1992 Yilinda Tiirkiye Sanayici Isadamlar
Dernegi (TUSIAD) Igin Hazirlanan Anayasa Onerisi; 2000 Tarihli Tiirki-
ye Odalar ve Borsalar Birligi (TOBB)'nin Anayasa Taslagi;, 2007 Tarihli
Prof. Dr. Ergun Ozbudun Bagkanlhigindaki Bilim Komisyonu Tarafindan
Hazirlanan Anayasa Onerisi; Tiirkiye Barolar Birligi (TBB) Tarafindan
Hazirlanan 2007 Tarihli Anayasa Onerisi; 2011 Tarihli Miistakil Sanayici
[sadamlar1 Dernegi (MUSIAD) Icin Hazirlanan Anayasa Onerisi; 2011
Yilinda Stratejik Diisiince Enstitiisii (SDE) Tarafindan Hazirlanan Yeni
Anayasa Onerisi; 28 Kasim 2022’de Alti Muhalefet Partisi Tarafindan
Aciklanan Gii¢lendirilmis Parlamenter Sistem Onerisi.

Sunulacak olan ¢alismada, mezkiir taslak ve Onerilerde Anayasa
Mahkemesi'ne taninmasi ongoriilen yetkiler, ilgili 6neri yahut taslak
maddesinin gerekgeleriyle birlikte karsilastirmali olarak ele alinacaktir.
Sonrasinda tiim onerilerdeki miilahazalarin bir sentezi yapilarak deger-
lendirilecek ve nihayetinde ‘yargisal aktivizm” hususu ile anayasa yarg-
sma iliskin mevcut gelismeler de nazara alinarak Mahkeme'nin yetkile-
rine iliskin bir sonug ve 6neri ortaya konacaktir.

Anahtar Kelimeler: Tiirk Anayasa Mahkemesi, Anayasa Mahkeme-
sinin Yetkileri, Biitlinciil Anayasa Taslaklarinda Anayasa Mahkeme-
si'nin Yetkileri, Tiirkiye’de Anayasa Yargisi, Tiirk Anayasal Tarihi.
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CONSIDERATIONS ON THE POWERS OF THE CONSTITUTIONAL
COURT IN THE HOLISTIC CONSTITUTIONAL DRAFTS
FROM 1982 TO THE PRESENT

Abstract

Constitutional Court which is the sole competent authority of the
Constitutional Judiciary in the majority of Continental European count-
ries and in our country and the powers of this court have been and con-
tinue to be the subject of debate, especially in the doctrine of constitutio-
nal law, since these court’s establishment. In this matter, various decisi-
ons of the Constitutional Court since its establishment and the entry into
force of the 1982 Constitution, especially the decisions of individual app-
lications after the adoption of the constitutional complaint remedy, play
an important role in our country. In fact, as a result of these decisions,
there are discussions around the concept of ‘judicial activism' regarding
the Court. In addition, debates and suggestions regarding the Court of-
ten flare up when constitutional amendments or the preparation of a
new constitution are on the agenda. At this point, the most important
manifestation of the considerations regarding the powers of the Court is
undoubtedly in the holistic constitutional proposals or drafts that have
been prepared. Because these drafts are prepared by discussing in detail
with the motive of being a literally constitutional text. The main purpose
of this study, which will be presented, is to examine the considerations
on the powers of the Constitutional Court in the holistic constitutional
proposals and drafts prepared by various parties, institutions, foundati-
ons or professional organizations since the adoption of the 1982 Consti-
tution and finally to put forward an evaluation and recommendation on

the powers of the Court.

Since the adoption of the 1982 Constitution, many constitutional pro-
posals or drafts have been prepared and shared with the public. These
have been prepared as a result of long-term studies by a commission
formed within the body of the relevant party/institution/foundation or
professional organization. Undoubtedly, every holistic draft of the cons-
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titution is worth considering and examining. However, in order to limit
the scope of this study, a limited selection of the constitutional drafts put
forward since the adoption of the 1982 Constitution will be examined in
the study. In this limited selection, drafts containing different and detai-
led considerations on the powers of the Constitutional Court were taken
into consideration. In addition, in order to draw a panorama of the sub-
ject in terms of Turkish Constitutional History, the dates when the rele-
vant draft was shared with the public were also taken into account. The
constitutional proposals or drafts to be discussed in this context are as
follows: Constitutional Proposal Prepared for the Turkish Industry and
Business Association (TUSIAD) in 1992; Draft Constitution of the Union
of Chambers and Commodity Exchanges of Tiirkiye (TOBB) dated 2000;
Constitutional Proposal Prepared by the Science Commission Chaired
by Prof. Dr. Ergun Ozbudun dated 2007; Constitutional Proposal Dated
2007 Prepared by the Union of Turkish Bar Associations (TBB); Constitu-
tional Proposal Prepared for the Independent Industrialists' and Busi-
nessmen's Association (MUSIAD) dated 2011; New Constitutional Pro-
posal Prepared by the Strategic Thought Institute (SDE) in 2011;
Strengthened Parliamentary System Proposal Announced by Six Oppo-
sition Parties on November 28, 2022.

In the study to be presented, the powers envisaged to be granted to
the Constitutional Court in the aforementioned drafts and proposals will
be discussed comparatively together with the justifications of the rele-
vant proposal or draft article. Afterwards, a synthesis of the considerati-
ons in all proposals will be made and they will be evaluated. Then fi-
nally, a conclusion and recommendation regarding the powers of the
Court will be put forward, by taking into account the issue of 'judicial
activism' and current developments regarding constitutional judiciary.

Key Words: Turkish Constitutional Court, Powers Of The Constituti-
onal Court, Powers Of The Constitutional Court In The Holistic Consti-
tutional Drafts, Constitutional Judiciary In Tiirkiye, Turkish Constituti-

onal History.



KAMU GOREVLILERI ETiK KURULUNUN VE YETKILI
DiSIPLIN KURULLARININ ETiK DAVRANIS iLKELERINE
UYGUNLUK BAKIMINDAN YAPTIKLARI TESPITLERIN
MEMURUN DiSIiPLIN SORUMLULUGUNA ETKILERI

Dr. Ogr. Uyesi Sencer Abdullah AKKOYUNLU*

Ozet

Etik, kisilerin islerini ne sekilde yapmas: gerektigini belirlemede on-
lara yardimai olan, kilavuzluk eden ahlaki ilkelerdir!. Bu tanimdan yola
cikarak idare bakimindan etigi kamu gorevlilerinin faaliyetlerinde goz
oniinde bulundurmas: ve uymasi gereken ahlaki ilkeler olarak tanimla-

mak miumkindiir.

Kamu gorevlilerinin gorevlerini yerine getirirken uymasi gereken ku-
rallarin neler oldugu kamu gorevlilerine iliskin mevzuatta belirlenmis-
tir. Kamu gorevlilerinin mevzuatta belirlenen kurallara uymayan dav-
raniglar1 disiplin sugu teskil edebilmekte ve disiplin cezas ile cezalandi-
rilmalarina sebebiyet verebilmektedir. Bununla beraber idari faaliyetler-
de uyulmas: gereken her kuralin dogrudan disiplin sugu tegkil etmemesi
ihtimal dahilindedir. Boyle bir ihtimal karsisinda kamu gorevlilerinin
uymasi gereken etik davranis ilkelerini géz oniinde bulundurmak gere-
kecektir. Nitekim kamuda etigin kamu gorevlilerinin mevzuata uygun
hareket etmelerini saglamanin yan sira kamu gorevlileri {izerinde etik

ilkelerin farkindaligini saglamay1 da icerdigi ifade edilmektedir2. Mev-

Dr. Ogr. Uyesi Sencer Abdullah AKKOYUNLU, Erzincan Binali Yildirim Universitesi
Hukuk Fakiiltesi, Idare Hukuku Anabilim Daly, Tiirkiye,E-posta: saakkoyun-
lu@erzincan.edu.tr, ORCID: 0000-0001-5682-0786.

1 SEN, Mustafa Liitfi, Kamu Gorevlileri Etik Rehberi, 8. Basim, Ankara, 2022, s. 13.

2 COLAK, fremnur Colak, “Kamu Etigi ve Kamuda Uyulmas1 Beklenen Etik Davranis
Kurallar1”, Avrasya Sosyal ve Ekonomi Arastirmalari Dergisi, C. 8, S. 4, 2021, s. 407.
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zuatta yer alan diizenlemeler kamu gorevlilerinin hangi davranslarin
etik olmadigini belirlemede yetersiz kalabilmekte ve bu sebeple ikilem
icinde kalan kamu gorevlilerine yardimci olmak {izere etik ilkelerin be-
lirlenmesi 6nem arz etmektedirS.

Kamu gorevlilerinin etik olup olmadigimi belirlemede tereddiitte kal-
dig1 faaliyetleri vatandaslarda yolsuzluk siiphesi uyandirabilecektir. Oy-
saki kamu gorevlilerinin yalnizca yolsuzluk teskil ettigi acikca ortada
olan davranslardan degil yolsuzluk siiphesi uyandiran davraniglardan
da uzak durmalar1 gerekmektedir.

Tiirkiye’de kamu gorevlilerinin uymasi gereken etik davranis ilkeleri
Kamu Gorevlileri Etik Kurulu tarafindan belirlenmistir. 5176 sayili Ka-
mu Gorevlileri Etik Kurulu Kurulmasi ve Bazi Kanunlarda Degisiklik
Yapilmas1 Hakkinda Kanuna goére kamu gorevlilerinin faaliyetlerinin
etik davranis ilkelerine uygun olup olmadig1 Kamu Gorevlileri Etik Ku-
rulu ve ilgili idarelerin yetkili disiplin kurullar tarafindan denetlenmek-
tedir. Kamu Gorevlileri Etik Kurulu tarafindan etik davranis ilkelerine
aykir1 bulunan faaliyetlerden bazilar1 ayrica ve agikga 657 sayili Devlet
Memurlar1 Kanunu'nda gore disiplin sugu tegkil etmektedir. Boyle hal-
lerde Kamu Gorevlileri Etik Kurulunun ve yetkili disiplin kurullarmnin
etik davranis ilkelerine uygunluk denetimi neticesinde yaptig1 tespitle-
rin memurun disiplin sorumluluguna etki etmesi miimkiindiir. Buna
gore memur hakkinda hentiz disiplin sorusturmas: agilmamuis ise etik
davranis ilkelerine aykir1 hareket ettigi yoniindeki tespit memur hak-
kinda disiplin sorusturmasi a¢ilmasina sebep olabilir. Memur hakkinda
disiplin sorusturmas: ytiriitiilmekteyken etik davranis ilkelerine aykir
hareket ettigi/etmedigi yoniinde tespitte bulunulmas1 durumunda s6z
konusu tespit, yiiriitiilmekte olan sorusturmada dikkate alinmasi gere-
ken bir delil olabilir. Yapilan tespit disiplin cezasima itiraz edilmesi ha-
linde itiraz merciin alacag1 kararda ve disiplin cezasmna kars: yargi yolu-

na gidilmesi halinde yarg: yerinin verecegi kararda delil olarak dikkate

3 SEN,s. 13.
4 SEN,s. 16.
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alinabilir. Ayrica etik davrans ilkelerine aykirilik tespitinde bulunulma-
st memur hakkinda bir derece hafif disiplin cezas1 uygulanmasina engel
teskil edebilir. Bununla birlikte Kamu Gorevlileri Etik Kurulunun ve
yetkili disiplin kurullarinin yaptig1 tespitlerin disiplin sorusturmasima
etki edebilecek olmasi idarenin disiplin sorusturmasi uymas: gereken
esaslar1 ortadan kaldirmaz.

Anahtar kelimeler: Etik, etik davranis ilkeleri, Kamu Gorevlileri Etik
Kurulu, disiplin sorusturmasi, memurun disiplin sorumlulugu.

THE EFFECTS OF THE DETERMINATIONS MADE BY THE PUBLIC
SERVANTS ETHICS COMMITTEE AND AUTHORIZED DISCIPLINE
COMMITTEES IN TERMS OF COMPLIANCE WITH THE ETHICAL
CONDUCT PRINCIPLES ON THE DISCIPLINARY RESPONSIBILITY
OF CIVIL SERVANTS

Abstract

Ethics are moral principles that help and guide people in determining
how they should do their jobs’. Based on this definition, it is possible to
define ethics in terms of administration as moral principles that public
servants should consider and comply with in their activities.

The rules that public officials must follow while performing their du-
ties are determined in the legislation regarding public servants. Behavi-
ors of public servants that do not comply with the rules specified in the
legislation may constitute a disciplinary offense and may result in dis-
ciplinary punishment. However, it is possible that not every rule that
must be followed in administrative activities directly constitutes a dis-
ciplinary offense. In the face of such a possibility, it will be necessary to
take into consideration the principles of ethical conduct principles that
public officials must comply with. As a matter of fact, it is stated that et-
hics in public administration includes ensuring that public servants act
in accordance with the legislation, as well as ensuring awareness of ethi-

5 SEN, Mustafa Liitfi, Kamu Gorevlileri Etik Rehberi, 8. Basim, Ankara, 2022, s. 13.
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cal principles among public servants®. Regulations in the legislation may
be insufficient to determine which behaviors of public servants are
unethical, and therefore it is important to determine ethical principles to
help public servants who are in a dilemma?.

Activities where public servants hesitate to determine whether they
are ethical or not may raise suspicions of corruption in citizens.
However, public officials must stay away not only from behavior that
clearly constitutes corruption, but also from behavior that raises suspi-
cion of corruptions®.

According to the Law No. 5176 on the Establishment of the Public
Servants Ethics Committee and Amendments to Certain Laws, the prin-
ciples of ethical conduct principles that public servants in Turkey must
comply with have been determined by the Public Servants Ethics Com-
mittee the Public Servants Ethics Committee and the authorized discip-
linary committees of the relevant administrations are responsible for the
supervision of the compliance of the activities of public officials with the
principles of ethical behavior. According to the Law No. 5176 on the Es-
tablishment of a Public Servants Ethics Board and Amendments to Cer-
tain Laws, whether the activities of public servants comply with the
principles of ethical behavior are audited by the Public Servants Ethics
Committee and the authorized disciplinary committess of the relevant
administrations. Some of the activities found to be contrary to the prin-
ciples of ethical behavior by the Public Servants Ethics Committee also
and clearly constitute disciplinary offenses according to the Civil Ser-
vants Law No. 657. In such cases, it is possible that the findings made by
the Public Servants Ethics Committee and authorized disciplinary com-
mittees as a result of the audit of compliance with the principles of ethi-
cal behavior may affect the disciplinary responsibility of the civil ser-
vants. Accordingly, if a disciplinary investigation has not yet been initia-

6 COLAK, fremnur Colak, “Kamu Etigi ve Kamuda Uyulmasi Beklenen Etik Davrars
Kurallar1”, Avrasya Sosyal ve Ekonomi Arastirmalari Dergisi, C. 8, S. 4, 2021, s. 407.

7 SEN,s. 13.

8 SEN,s. 16.
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ted against the civil servant, a finding that he/she has acted contrary to
the principles of ethical behavior may lead to a disciplinary investigation
being initiated against the civil servant. While a disciplinary investiga-
tion is being carried out against the officer, if it is determined that the of-
ficer acted or did not violate the principles of ethical behavior, this de-
termination may be evidence that should be taken into account in the
ongoing investigation. The determination made may be taken into acco-
unt as evidence in the decision of the objection authority in case of an
objection to the disciplinary penalty, and in the decision of the court in
case of a lawsuit against the disciplinary penalty. In addition, a determi-
nation of violation of the principles of ethical behavior may prevent the
imposition of a mild disciplinary penalty against the civil servant.
However, the fact that the findings made by the Public Servants Ethics
Committee and authorized disciplinary committees may affect the dis-
ciplinary investigation does not eliminate the principles that the admi-
nistration must comply with in the disciplinary investigation.

Key Words: Ethics, ethical conduct principles, Public Servants Ethics
Committee, disciplinary investigation, disciplinary responsibility of civil

servant.






MUDAHILIN TEK BASINA KANUN YOLUNA
BASVURMASINA iLiSKIN DANISTAY iCTIHATLARI
BIRLESTIRME KURULUNUN ESAS 2021/4 VE KARAR
2023/1 SAYILI 03.02.2023 TARIHLI KARARINA
iLISKIN BiR DEGERLENDIRME

Dr. Ogr. Uyesi Asuman CAPAR*

Ozet

Yargilama siirecinde kullanilmakta olan usullerinden birisi olan da-
vaya miidahale usulii 2577 sayili Idari Yargilama Usulii Kanunu'nda,
6100 sayili Hukuk Muhakemeleri Kanunu'na atif yapilan konular ara-
sinda bulunmaktadir. Miidahale konusu Hukuk Muhakemeleri Kanu-
nu'nun 65 ila 69. maddeleri arasinda diizenlenmistir. Hukuk Muhake-
meleri Kanunu'nun 68. maddesinde miidahilin yaninda katildig: tarafin
yararina olan, onun agiklamalarina ve islemlerine aykiri olmayan iglem-
leri yapabilecegi belirtilmistir.

Hukuk Muhakemeleri Kanunu'nda miidahilin tek basina kanun yo-
luna basvurup basvurmayacagina iliskin agik bir diizenleme bulunma-
maktadir. Davaya miidahale eden {iciincii kisinin, yaninda katildig ta-
rafin kanun yoluna bagvurmamasi durumunda, tek basma kanun yolu-
na gidip gidemeyecegi konusunda tartisma bulunmaktadir. Bu konuda-
ki itihat farkliliginin giderilmesi amaciyla Danistay Igtihatlar1 Birlestir-
me Kurulu toplanmis ve gelisen igtihatlari, yaninda katildigi tarafin islem
ve agiklamalarina agik¢a aykir: olmamak sartiyla miidahilin tek bagina kanun
yoluna bagvurabilecegi yoniinde birlestirmistir.

S6z konusu ictihadi birlestirme karari, idari yargi uygulamasindaki
celigkili kararlara son verecektir. Bununla birlikte baska hukuki sorunla-

Dr. Ogr. Uyesi, Sivas Cumhuriyet Universitesi Hukuk Fakiiltesi, idare Hukuku Anabi-
lim Daly, Tiirkiye, E-posta: acapar@cumhuriyet.edu.tr, ORCID: 0000-0002-7870-0811.
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rin dogmas1 muhtemel goriinmektedir. Kanimizca bu karar Hukuk Mu-
hakemeleri Kanunu’'ndaki atif yapilan diizenlemelere aykiridir. Birlesti-
rilen igtihat ile Hukuk Muhakemeleri Kanununun lafzina ve amacina
aykir1 bir karar ortaya ¢ikmustir. Miidahilin tek bagina kanun yoluna
bagvurmasi, kimi durumlarda yaninda katildig: tarafin aleyhine sonug-
lar dogurabilir. Birlestirilen ictihatta miidahilin iradesi, yaninda katildig:
tarafin iradesinden tistiin tutulmustur. Oysa Hukuk Muhakemeleri Ka-
nunu'nun ilgili hiikiimlerinde miidahilin iradesini, yaninda katildig; ta-
rafin iradesinden tistiin tutacak bir diizenleme bulunmamaktadir. Yargi-
tay da kendi hakkinda hiikiim verilmedigi siirece miidahilin tek basina
kanun yoluna bagvuru hakkinin bulunmadigina karar vermektedir. Di-
ger yandan, olmasi gereken hukuk bakimmdan degerlendirildiginde,
adil yargilanma ilkesi ve hukuki dinlenilme hakk: gibi ilkeler yalnizca
yargilamanin taraflarina taninmis ilkeler degildir. Bu ilkeler uyarinca,
yaninda katildig: taraf kanun yoluna bagvurmasa da miidahile tek basi-
na kanun yoluna bagvurma hakkinin taninmasi gerekir. Ictihad1 birleg-
tirme karar1 ile Hukuk Muhakemeleri Kanunu'nun konuya iligkin hii-
kiimleri arasindaki geliskinin giderilmesi i¢in miidahale konusu, idari
yargilama usuliiniin kendine 6zgii 6zellikleri goz oniinde tutularak 2577
sayili Idari Yargilama Usulii Kanunu'nda agikga diizenlenmelidir.

Anahtar Kelimeler: Davaya Miidahale, Miidahilin Kanun Yoluna
Basvuru Hakki, Hukuki Dinlenilme Hakki, Adil Yargilanma Hakki, Hak
Arama Hiirriyeti.

AN ANALYSIS OF THE COUNCIL OF STATE ASSEMBLY ON THE
UNIFICATION OF CONFLICTED JUDGEMENTS’ DECISION
(FILE NR. 2021/4, DECISION NR. 2023 /1, DATE 03.02.2023)
REGARDING THE INTERVENER'S RIGHT TO RESORT
TO LEGAL REMEDIES INDEPENDENTLY

Abstract

The intervention procedure, which is one of the methods used in the
legal procedures during the judicial process, is one of the subjects refer-
red to in the Administrative Judicial Procedure Law Nr. 2577 and the
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Code of Civil Procedure Nr. 6100. The subject of intervention is regula-
ted in Articles 65 - 69 of the Code of Civil Procedure. Article 68 of the
Code of Civil Procedure stipulates that the intervener may perform acts
in favor of the participating party but not contrary to their statements

and actions.

There is no clear regulation in the Code of Civil Procedure regarding
whether the intervener can independently resort to legal remedies. The-
re is an ongoing debate on whether the third party intervening in the ju-
dicial process considers seeking legal remedies independently when the
participating party does not resort to legal remedies. To resolve the dis-
parity in precedents on this subject, the General Assembly on the Unifi-
cation of Judgments of the Council of State convened and consolidated
conflicting precedents by specifying that the intervener may independently
resort to legal remediesunless they clearly contradict the transactions and

statements of the intervener.

This decision on the unification of judgments will put an end to conf-
licting decisions in the practice of administrative justice. However, there
might be other legal issues arising. In our opinion, this decision is incon-
sistent with the referenced provisions of the Code of Civil Procedure.
The unified precedent conflicts with both the wording and the purpose
of the Code of Civil Procedure. The intervener's independent recourse to
legal remedies may, in some cases, lead to negative consequences for the
participating party. In the unified precedent, the will of the intervener is
considered superior to the will of the participating party. However, the-
re is no provision in the relevant articles of the Code of Civil Procedure
that holds the will of the intervener superior to the will of the participa-
ting party. The Court of Cassation ruled that the intervener has the right
to independently resort to legal remedies only if no judgment has been
rendered against them. On the other hand, considering what should be
from the legal aspect, principles such as the right to a fair trial and the
right to be heard are not principles granted solely to the parties in the
trial. According to these principles, even if the participating party does
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not resort to legal remedies, the intervener should be granted the right to
seek legal remedies independently. To eliminate the contradiction
between the unified precedent and the provisions of the Code of Civil
Procedure regarding this subject, intervention should be explicitly regu-
lated in the Administrative Judicial Procedure Law Nr. 2577 by conside-

ring the unique characteristics of administrative judicial procedure law.

Key Words: Intervention in Trial, Intervener’s Right to Resort to Le-
gal Remedies, Right to be Heard, Right to Fair Trial, Right to Legal Re-

medies.



YENI OLUSAN HUKUKi DURUM KAPSAMINDA
KESINLESEN DiSiPLIN CEZALARININ GERi ALINMASI

Dr. Ogr. Uyesi Zehra KARAKUS ISIK*

Ozet

657 sayili Devlet Memurlar1 Kanunu'nun 125. maddesinde disiplin
cezalarinin gesitleri ile cezalara uygulanacak fiil ve haller ve 135. madde-
sinde ise bu cezalara kars itiraz siireci 6zel olarak diizenlenmistir. Ayri-
ca, 657 sayilli Kanun disinda 6zel kanunlardaki hiikiimlere tabi kamu
personeli veya meslek gruplar1 hakkinda disiplin cezalar1 uygulanabil-
mekte ve ilgili yasal diizenlemeler cercevesinde 6ngoriilen itiraz siireci
sonunda cezalar kesinlesebilmektedir. Uygulamada siklikla gerek itiraz
yolu tiiketildikten sonra gerek itiraz yoluna gidilmeden kesinlesen di-
siplin cezalarmmin geri alinmasi idareden talep edilebilmektedir. Ancak
yargl organlarinca kamu hizmetinin belli bir diizen igerisinde ytiriitiil-
mesi igin gerekli dnlemlerden olan disiplin cezalari, niteligi geregi 6teki
idari islemlerden farkli konumlandirilmis ve yiikiimlendirici etkiye sa-
hip bu islemlerin diger idari islemlere gore geri alinmasi farkli kosullara
baglanmustir. Disiplin cezasinin geri alinmasi talebi disiplin cezasin et-
kileyebilecek lehe hukuki bir diizenlemenin yapilmis olmas: halinde ve-
ya ceza yargilamasi sonucunda verilen hiikmiin disiplin cezasmi etkile-
yebilecegi durumlarda s6z konusu olabilmektedir. Danistay kararlarina
yansityan hukuki uyusmazliklar irdelendiginde disiplin cezasinin ancak
yargl karariyla iptal edilmesi, yasama tasarrufu ile ortadan kaldirilmas:
veya disiplin cezasmin agirligina gore belirli siireler gectikten sonra 6z-
litk dosyasindan silinmesi hallerinde cezanin ortadan kaldirilmasinin

Dr. Ogr. Uyesi, Ondokuz Mayis Universitesi Ali Fuad Basgil Hukuk Fakiiltesi, Idare
Hukuku Anabilim Dali, Tiirkiye, E-posta: zehra.karakus@omu.edu.tr, ORCID: 0000-
0003-2637-4273.
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miimkiin olacagimn ifade edildigi goriilmektedir. Ote yandan 30.04.2021
tarihli Resmi Gazete’de yayimlanarak yiiriirliige giren Devlet Memurlar:
Disiplin Yonetmeligi'nin 34. maddesinde yer alan, “Kesinlesmis disiplin
cezalar1, kanuni diizenleme ile yarg1 kararlarmmn gerektirdigi durumlar harig
bagka bir idari iglemle geri alinamaz, degistirilemez veya ortadan kaldirilamaz.”
hiikmii ile yarg1 organlarinin getirmis oldugu kriterler diizenleyici is-
lemle yeniden somutlastirilmistir. Yonetmelikte yer alan bir hiikiimle
kesinlesen disiplin cezalarinin geri alinabilmesi i¢in kanuni diizenleme-
nin varliginin ongoriilmesi diistindiiriiciidiir. Diger yandan, disiplin ce-
zasinin geri aliabilmesi i¢in 6ngoriilen “yarg: kararmin gerektirdigi du-
rumlar” sartinin sadece disiplin cezalarinin iptaline iliskin kararlar1 kap-
sadig1 yoniinde dar bir yoruma tabi tutulmasi hukuka aykir1 sonuclar
dogurabilir. Yapilan bu diizenlemenin Anayasamin 128. maddesi kap-
saminda Anayasa’ya aykir1 olmasi bir yana bu diizenleme, yarg: organ-
larinin hukuka aykir: disiplin cezalarinin geri alinmasi hususunda gelis-
tirecekleri igtihatlar1 engelleyecek niteliktedir. Bu baglamda calismada,
yargl kararlarina yansiyan orneklerden yola ¢ikarak disiplin cezasi ke-
sinlestikten sonra olusan yeni hukuki durumlarm disiplin cezalarina et-
kisine agiklik getirilecek ve anilan hiikmiin idarenin takdir yetkisini si-
nirlayip smirlamadigi hususu irdelenecektir.

Anahtar Kelimeler: Idari iglem, Disiplin Cezalari, Geri Alma, Takdir
Yetkisi, Yeni Olusan Hukuki Durum.

THE WITHDRAWAL OF FINALIZED DISCIPLINARY PENALTIES
UNDER THE NEW LEGAL SITUATION

Abstract

In Article 125 of the Civil Servants Law No. 657, the types of discipli-
nary penalties and the acts and situations to be applied to the penalties
are specifically regulated, and in Article 135, the objection process aga-
inst these penalties is specifically regulated. Besides, disciplinary penal-
ties may be imposed on civil servants or occupational groups subject to

the provisions of special laws other than Law No. 657, and penalties
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may be finalized following the objection process stipulated within the
framework of relevant legal regulations. In practice, the withdrawal of
finalized disciplinary penalties, whether after the completion of the ob-
jection process or without resorting to the objection process, can be often
requested from the administration. However, disciplinary penalties,
which are necessary measures for the execution of public service by ju-
dicial bodies in a certain order, are positioned differently from other
administrative procedures due to their nature, and the withdrawal of
these acts, which have a obligatory effect, is subject to different conditi-
ons compared to other administrative acts. The request for the
withdrawal of the disciplinary penalty may be made in cases where a
favorable legal regulation has been enacted that may affect the discipli-
nary penalty or in cases where the verdict given as a result of the crimi-
nal trial may affect the disciplinary penalty. When the legal disputes ref-
lected in the decisions of the Council of State are examined, it is stated
that it is possible to eliminate the disciplinary penalty only if it is annul-
led by a judicial decision, eliminated by legislative act, or expungement
from the personnel file after certain periods of time depending on the
severity of the disciplinary penalty. On the other hand, with the Article
34 of the Civil Servants Disciplinary Regulation, entered into force after
being published in the Official Gazette dated 30.04.2021, which states,
"Finalized disciplinary penalties, except in cases necessitated by legal
regulations and judicial decisions, cannot be withdrawn, amended, or
removed through any other administrative procedure.”, the criteria int-
roduced by the judicial bodies have been concreted anew with the regu-
latory process. It is thought-provoking that an article in the Regulation
stipulates the existence of a legal regulation for the withdrwal of finali-
zed disciplinary penalties. On the other hand, subjecting the condition of
"cases necessitated by judicial decisions" prescribed for the withdrawal
of disciplinary penalties to a narrow interpretation, suggesting that it
only includes decisions concerning the annulment of disciplinary penal-
ties, may lead to unlawful consequences. Aside from the fact that this
regulation is contrary to the Constitution within the scope of Article 128
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of the Constitution, this regulation is of a nature to prevent the jurispru-
dence that the judicial bodies will develop regarding the withdrawal of
unlawful disciplinary penalties. In this context, the study will clarify the
impact of new legal situations on disciplinary penalties after the discip-
linary penalty is finalized, based on the examples reflected in judicial
decisions, and will examine whether the mentioned provision limits the

discretion of the administration.
Key Words: Administrative Act, Disciplinary Penalties, Withdrawal,
Discretionary Power, New Legal Situation.



IDARI YARGILAMA HUKUKUNDA
DELILLERIN TESPITi USULU

Ars. Gor. Dr. Gonca KOZANOGLU*

Ozet

Deliller uyusmazhgmn ¢oziimii i¢cin énemli olduklarindan, delillerin
ileride yok olmasi ihtimaline karsi taraflara delillerin tespitini talep etme
hakki taninmistir. Idari Yargilama Usulii Kanunu'nun (IYUK) 31. mad-
desinde delillerin tespitinde, Hukuk Muhakemeleri Kanunu (HMK) hii-
kiimlerinin uygulanacag diizenlenmis olup ayrica bu konuda IlYUK'un
58. maddesi ile 6zel bir diizenleme de getirilmistir. Delil tespitine iliskin
kurallar HMK'nin 400 ila 405. maddeleri arasinda diizenlenmistir.
IYUK'un 58. maddesinde ise idari dava agildiktan sonra delil tespitinin
nasil yapilacagi diizenlenmistir. Dolayisiyla, [YUK'un 58. maddesine
aykir1 olmamak kosuluyla HMK'daki hiikiimler idari yargi mercilerinde
acilacak davalarda da uygulanir.

Idari yargida dava agildiktan sonra taraflar, bu davalara iliskin delil-
lerin tespitini ancak davaya bakan Danistay, idare ve vergi mahkemele-
rinden isteyebilirler. (YUK m. 58/1). Ancak I[YUK'un 58. maddesinde,
idari yargida dava agilmadan 6nce delil tespitinin nereden istenebilecegi
diizenlenmediginden, bu durumda ise HMK’ya yapilan atif nedeniyle
HMK'mun ilgili hiikiimleri uyarinca gorevli ve yetkili mahkemenin tespi-
ti yoluna gidilmelidir. Bu noktada Danistay, idari yargida dava agilma-
dan once delil tespitinin adli yargida yapilabilecegini kabul etmektedir.

Halbuki taraflar iddialarmi ya da dayandiklar: olaylar: ispatlamak
amactyla basvurduklar1 birer arag olan delillerin tespitinin asil davaya

Ars. Gor. Dr., Cukurova Universitesi Hukuk Fakiiltesi, Idare Hukuku Anabilim Dals,
Tiirkiye, E-posta: gkozanoglu@cu.edu.tr., ORCID 0000-0003-3559-3056.
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bakacak olan gorevli ve yetkili idari yarg: yerlerinde yapilmasi, idarenin
yargisal denetimi yoluyla hukuk devletinin gerceklestirilmesinde rol
oynayan idari yargmin amacina daha uygun diisecektir. Kald: ki idari
yargilama hukukunda delillerin tespiti, miistakil bir tespit davas1 olarak
nitelendirilemeyeceginden idari yargida dava agilmadan 6nce idari yar-
g1 yerlerinin delil tespiti yapamayacagimni kabul etmek miimkiin goriin-
memektedir. Diger bir ifadeyle idari yargida dava agilmadan o6nce de
asil davaya bakacak olan idari mahkemelerden delil tespiti talep edile-
bilmelidir. Esasinda tartismalarin temelini, idari yargilamaya iliskin dii-
zenlemelerin yetersizligi olusturmaktadir. Bu nedenle de idari yarg: ala-
ninda deliller ve delillerin tespiti konusunda HMK'ya yapilan atif yerine
[YUK'ta ayr1 baghklar halinde acik diizenlemeler yapilmasi, idari uyus-
mazliklarin kendi biinyesine uygun yapilandirmaya gidilmesi sorunlar:
biiyiik 6lglide ortadan kaldiracaktir. Bu agiklamalardan hareketle calis-
mada, idari yargilamada bir usul islemi olarak karsimiza ¢ikan delillerin

tespiti hususunun énemi ve uygulamasi iizerinde durulacaktir.

Anahtar Kelimeler: Delil, Delillerin Tespiti, Idari Yargilama, Idari
Yargilama Usulii Kanunu, Hukuk Muhakemeleri Kanunu.

PROCEDURE FOR DETERMINATION OF EVIDENCE
IN ADMINISTRATIVE JURISDICTION LAW

Abstract

Since the evidence is important for the resolution of the dispute, the
parties are given the right to request the detection of the evidence in case
the evidence disappears in the future. Article 31 of the Administrative
Procedure Law (APL) stipulates that the provisions of the Code of Civil
Procedure (CCP) shall be applied in the determination of evidence, and
a special regulation has also been introduced with Article 58 of the APL.
The rules regarding the determination of evidence are regulated
between Articles 400 and 405 of the CCP. Article 58 of the APL regulates
how evidence will be determined after an administrative case is filed.
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Therefore, provided that they do not contradict Article 58 of the APL,
the provisions of the CCP are also applied in cases to be filed in admi-
nistrative judicial authorities.

After filing a lawsuit in administrative jurisdiction, the parties may
request the determination of the evidence related to these lawsuits only
from the Council of State, administrative and tax courts hearing the case
(Art. 58/1 of the APL). However, since Article 58 of the APL does not
regulate where the determination of evidence can be requested before
filing a lawsuit in administrative jurisdiction, in this case, due to the re-
ference to the CCP, the determination of the competent court should be
made in accordance with the relevant provisions of the CCP. At this po-
int, the Council of State accepts that the determination of evidence can
be made in the judicial jurisdiction before filing a lawsuit in the admi-

nistrative jurisdiction.

However, the determination of the evidence, which is a tool used by
the parties to prove their claims or the events on which they rely, should
be made in the competent administrative jurisdictions, which will hear
the main case, would be more in line with the purpose of the administra-
tive jurisdiction, which plays a role in the realisation of the rule of law
through the judicial control of the administration. Moreover, since the
determination of evidence in administrative proceedings law cannot be
characterised as an independent determination case, it does not seem
possible to accept that administrative jurisdictions cannot determine
evidence before filing a lawsuit in administrative jurisdiction. In other
words, before filing a lawsuit before the administrative courts, it should
be possible to request evidence from the administrative courts that will
hear the main lawsuit. In fact, the basis of the discussions is the ina-
dequacy of the regulations on administrative proceedings. For this rea-
son, making clear regulations under separate headings in the APL ins-
tead of the reference to the CCP on evidence and the determination of
evidence in the field of administrative jurisdiction, and structuring ad-
ministrative disputes in accordance with their own structure will elimi-
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nate the problems to a great extent. Based on these explanations, the
study will focus on the importance and application of the detection of
evidence, which appears as a procedural process in administrative pro-
ceedings.

Key Words: Evidence, Determination of Evidence, Administrative
Proceedings, Administrative Procedure Law, Code of Civil Procedure



KAMU HUKUKU TUZEL KiSILIGI KRITERLERI
CERCEVESINDE: “DARULACEZE”

Dr. Miicahit GULSEN*

Ozet

Osmanli Devleti'nde kamu hizmetleri ve 6zellikle sosyal hizmetler
19. ytizyilla kadar vakiflar tarafindan sunulmustur. Devletin baskenti
olan Istanbul cesitli nedenlerle go¢ almus, niifus ve buna paralel olarak
da sosyal hizmete ihtiya¢ duyan kisiler artmistir. Bu donemde bu kisileri
korumak ve bakimlarini saglamak igin gesitli kurumlar agilmistir. Bun-
lardan birisi de Dartilaceze’dir.

Dariilaceze Miiessesesi, Sultan II. Abdiilhamid tarafindan 31.01.1896
yilinda acilmis, 25.04.1916 tarihli ve 2511 sayili (Takvimi Vakayi) Resmi
Gazete’de yayimlanan Dariilaceze Nizamnamesi ile kurumsal kimlik

kazanmustir.

Dariilaceze, giintimiizde Dariilaceze Baskanligi adiyla s6z konusu
Nizamname cercevesinde faaliyetlerini yerine getirmektedir. Nizamna-
menin 1'inci maddesinde: “Dersaadette dogrudan dogruya Dahiliye Nezare-
tine merbut ve miistakil biitceye mdlik bir Dariilaceze vardir.” denilmekte
olup, kendine ait biitcesi olan, Istanbul ilinde faaliyet gisteren ve dog-
rudan Igisleri Bakanligina bagh olarak kurgulandig1 anlagiimaktadur.

08.07.2011 tarihli ve 27988 Resmi Gazete’de yayimlanan “Bazi Kuru-
luglarin Baglh ve Ilgili Olduklari Bakanliklarin Degistirilmesine Dair
Tezkere” ile Dariilaceze, Aile ve Sosyal Politikalar Bakanlig1 ile iligkilen-
dirilmistir. 09.07.2018 tarihli ve 30473 sayil1 3. Miikerrer Resmi Gazete’de
yayimlanan 703 sayil1 KHK ile Aile ve Sosyal Politikalar Bakanlig1 kapa-

Doktor, Aile ve Sosyal Hizmetler Bakanligi Hukuk Miisaviri, Tiirkiye, E-posta: mu-
cahit.gulsen26@gmail.com, ORCID: 0000-0003-0633-9745.
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tilmis olup, gorevlerini 1 sayii Cumhurbagkanlhigi Kararnamesinin
65inci maddesi ile 85'inci maddeleri arasinda diizenlenen Aile ve Sosyal
Hizmetler Bakanhig yiirtitmektedir.

Dariilaceze'nin, Aile ve Sosyal Hizmetler Bakanlg: ile iliskisi bu ¢a-
lismada ele alinacak konulardan biridir. Clinkii Nizamnamedeki “mer-
but” kelimesi, idare hukukundaki “bagh” terimi ile ayn1 anlama gelme-
mektedir.

Dariilaceze, 5018 sayili Kamu Mali Yonetimi ve Kontrol Kanunu
ekindeki biitge tiirlerine gore smiflandirilmus listelerde yer almadig: gibi,
1 sayili Cumhurbagkanligi Teskilati Hakkinda Cumhurbagkanligr Ka-
rarnamesi'nde ve 4 sayili Bakanliklara Bagly, Ilgili, Iligkili Kurum ve Ku-
ruluglar Ile Diger Kurum ve Kuruluslarin Tegkilati Hakkinda Cumhut-
baskanlig1 Kararnamesinde de yer almamaktadir. Bu durumda, Dariila-
ceze'nin kamu hukuku tiizel kisiligi yoniinden incelemesinde Dartilace-
ze Nizamnamesinin esas alinmas: gerekmektedir. Buna karsin Osmanl
Devleti'nden Tiirkiye Cumhuriyetine intikal eden bu kurumun hukuki
statiisii belirlenirken Nizamnamenin yorumunda, gecis donemine iligkin

mevzuatin dikkate alinmasi: zorunludur.

Doktrinde, Dariilaceze’nin devletten ayr1 bir tiizel kisiligi olmadig1
yoniinde goriisler bulunmakla birlikte Darnistay Kararlarinda Dartilace-
ze, kamu hukuku tiizel kisisi olarak gosterilmektedir. Bu durumda
doktrin ve idari yarg: kararlarmin incelenerek degerlendirme yapilmasi
ve Anayasa ve diger mevzuat gercevesinde bir sonuca ulasilmas: en ma-
kul yontem olarak gortinmektedir.

Bu c¢alismada, Dartilaceze'nin kamu hukuku tiizel kisiligi hakkinda
bir sonuca varildiktan sonra Dariilaceze hakkinda mevzuatta yapilmasi
gereken degisiklik onerisine yer verilmesi ve bu sekilde, Dariilaceze'nin
hukuki statiisiinii belirli hale getirmek amaclanmaktadar.

Anahtar Kelimeler: Tiizel Kisilik, Kamu Hukuku, Kamu Kurumu,

Kamu Hizmeti, Sosyal Hizmetler.
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IN THE FRAMEWORK OF PUBLIC LAW LEGAL
ENTITY CRITERIA: “DARULACEZE”

Abstract

In the Ottoman Empire, public services, especially social services, we-
re provided by charitable foundations until the 19th century. Istanbul,
being the capital, attracted migration for various reasons, leading to an
increase in population and, consequently, individuals in need of social
services. During this period, various institutions were established to
protect and care for these individuals, and one such institution was Da-
riilaceze.

The Dariilaceze Institution was opened on January 31, 1896, by Sultan
Abdulhamid II, and it gained institutional identity with the Dariilaceze
Regulation enacted in the (Takvimi Vakayi) Official Gazette dated April
25,1916, and numbered 2511.

Dariilaceze, which operates today under the name Dariilaceze Presi-
dency, carries out its activities within the framework of the Regulation.
Article 1 of the Regulation states: "In the capital city, there is a Dartilace-
ze directly subordinate to the Ministry of Interior, having its own inde-
pendent budget." This indicates that it has its own budget, operates in
Istanbul, and is directly structured under the Ministry of Interior.

By the decree enacted in the Official Gazette dated July 8, 2011, and
numbered 27988, titled "Decree on Changing the Ministries to Which
Some Institutions are Affiliated and Related,” Dariilaceze was affiliated
with the Ministry of Family and Social Policies. With the Presidential
Decree numbered 703 published in the Official Gazette dated July 9,
2018, and numbered 30473, the Ministry of Family and Social Policies
was closed, and its duties are now carried out by the Ministry of Family
and Social Services, regulated between Articles 65 and 85 of Presidential
Decree No. 1.

The connection between Dariilaceze and the Ministry of Family and
Social Services is one of the topics to be discussed in this study. This is
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because the term 'merbut’ (affiliated) in the Regulation does not corres-
pond to the term “subordinate” in administrative law.

Dariilaceze is not classified in lists based on budget types in accor-
dance with Law No. 5018 on Public Financial Management and Control,
and it is not mentioned in the Presidential Decree on the Organization of
the Presidency and the Presidential Decree on the Organization of Mi-
nistries, Affiliated, Related, and Associated Institutions and Organizati-
ons. In this case, the examination of Dariilaceze's legal personality in
terms of public law should be based on the Dariilaceze Regulation.
However, when determining the legal status of this institution transfer-
red from the Ottoman Empire to the Republic of Tiirkiye, it is necessary
to consider the legislation related to the transitional period in interpre-
ting the Regulation.

In doctrine, while there are opinions that Dariilaceze does not have a
legal personality separate from the state, Council of State decisions pre-
sent Dariilaceze as a public law entity. Therefore, it seems most reaso-
nable to examine and evaluate the opinions of doctrine and administra-
tive court decisions, reaching a conclusion within the framework of the
Constitution and other legislation.

In this study, after reaching a conclusion regarding the public legal
personality of Dartilaceze, it is aimed to propose amendments to the le-
gislation concerning Dariilaceze and, in this way, to determine the legal
status of Dartilaceze.

Key Words: Legal Entity, Public Law, Public Institution, Public Servi-

ce, Social Services.



GLOBALLESME SURECINDE ULUSLARARASI HUKUK:
ULUSUSTULUK VE YENI NORMATIF CERCEVELER

Dr. Ogr. Uyesi Hatice Kiibra ECEMIS YILMAZ*

Ozet

Ulustistiiliik, uluslararasi hukukta belirgin bir ¢6ziimlemeye tabi tu-
tulan ve genel kabul gormdis bir teorik gergeveye sahip olmayan bir kon-
septtir. Tarihsel olarak Orta Cag’a uzanan bu kavram, 6zellikle 20. ytiz-
yilda teknolojik ve bilimsel ilerlemelerle birlikte daha fazla énem ka-
zanmugtir. Ulusiistiiliik, devletlerin bazi egemenlik yetkilerini uluslara-
ras1 Orgiitlere devretmelerini ifade eder. Bu transfer, baglayici karar al-
ma yetkisi olan ve 6zerk hukuki yapilara sahip olan uluslararasi yapila-
rin olusumunu saglamistir. Avrupa Birligi, bu tiir yapilarin énde gelen
bir 6rnegidir. Ulusiistiiliik terimi, 1951'de Avrupa Komiir ve Celik Top-
lulugu'nun kurulmasiyla yasal bir temele oturtulmustur. Bu, tiye devlet-
lerin disindaki bagimsiz hareket edebilme kapasitesine sahip ulusiistii
organlarin varligini isaret eder. Ulusiistii yapilarin baghica 6zellikleri
arasinda, istiinlitk, dogrudan etkili olma ve bagimsizlik bulunur. Bu
yapilar, i¢ hukuk iizerinde oncelik tasiyan devletleraras: birlik hukuku-
nun bir yansimasi olarak, devletlerin bazi haklarmni smirlandirma ve
yetkilerini devretme yetenegine sahiptir. Ulusiistiiliik, devletlerin ege-
menliklerinin sinirh bir devri anlamina gelir. Devletler, belirli alanlarda
egemenlik haklarini, ortak kararlar alabilen ve baglayic1 yasal diizenle-
meler yapabilen uluslararasi kurumlara devrederler. Bu, 6zellikle smur
Otesi sorunlarin ¢oziimiinde ve kiiresel dlgekte isbirliginin tesvik edil-
mesinde 6nemlidir. Uluslararasi hukukun bu yeni boyutu, devletlerin

Dr.Ogr.Uyesi,Ankara Yildirim Bayezit Universitesi Hukuk Fakiiltesi Milletlerarasi
Hukuk Anabilim Dal, Tiirkiye,E-posta:hkeyilmaz@aybu.edu.tr., ORCID:0000-0001-
9438-0291.
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sadece kendi ulusal cikarlarini degil, ayn1 zamanda kiiresel toplumun
genel cikarlarii da gozetmelerini gerektirir. Ulusiistiiliik ile devletlerin
egemen esitlik ilkesi arasindaki iliski, akademik tartismalarda sikca ele
alman bir konudur. Baz1 yorumcular, devletlerin rizasiyla gerceklesen
yetki devrinin, egemenliklerini sirladigimi ancak tamamen ortadan
kaldirmadigin1 savunur. Bu yaklasim, ulusiistiiliigiin, uluslararas1 hu-
kuk sisteminin bir pargasi olarak devletlerin uluslararas: alandaki hare-
ket serbestisini temsil ettigini one siirer. Boylece, ulusiistiiliik, devletle-
rin egemen esitlik ilkesiyle temel bir ¢catisma icermemekte, aksine bu il-
kenin uygulanmasmi desteklemektedir. Ulusiistii yapilar, uluslararas:
sorunlarin ¢oziimiinde etkin bir arag olarak kabul edilir. Bu yapilar, tiye
devletler icin esit sartlar altinda kurulur ve bu devletlerin rizasiyla isler-
ler. Ulusiistii mekanizmalarin varlig1 ve isleyisi, uluslararasi hukukun
evriminde kritik bir rol oynar ve devletlerin egemen esitlik ilkesiyle
uyumlu bir sekilde islemektedir. Sonug olarak, ulusiistiiliik, devletlerin
ortak cabalariyla meydana getirilen, belirli amaclara hizmet eden ve
devlet egemenligi tizerindeki sinirlamalar1 yansitan bir fenomendir. Bu
smirlamalar, devletlerin egemen iradelerinin bir sonucu olarak ve ulus-
lararas1 hukukun olusturulma siirecindeki etkilesimlerden kaynaklan-
maktadir.

Anahtar Kelimeler: uluslararasi hukuk, egemen esitlik, ulusiistiiliik,
devlet giicii, bagimsizlik.

INTERNATIONAL LAW IN THE PROCESS OF GLOBALIZATION:
SUPRANATIONALITY AND NEW NORMATIVE FRAMEWORKS

Abstract

Supranationality is a concept in international law that has undergone
significant analysis yet lacks a universally accepted theoretical fra-
mework. Historically rooted in the Middle Ages, this notion has gained
increased prominence in the 20th century, especially with technological
and scientific advancements. Supranationality refers to the process whe-

reby states transfer certain sovereign powers to international organizati-
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ons. This transfer has facilitated the formation of international structures
possessing binding decision-making authority and autonomous legal
systems. The European Union stands as a quintessential example of such
structures. The term 'supranationality’ was legally formalized with the
establishment of the European Coal and Steel Community in 1951. It de-
notes the existence of supranational organs capable of independent ac-
tion, separate from the member states. Key attributes of supranational
structures include superiority, direct effectiveness, and independence.
These entities reflect the precedence of interstate union law over domes-
tic law, embodying the capacity to limit certain rights of states and trans-
fer powers. Supranationality signifies a limited transfer of state sovere-
ignty. States delegate certain sovereign rights to international instituti-
ons capable of making collective decisions and enacting binding legal
regulations. This aspect is particularly crucial in addressing transnatio-
nal issues and fostering cooperation on a global scale. This new dimen-
sion of international law necessitates that states consider not only their
national interests but also the broader interests of the global community.
The relationship between supranationality and the principle of sovere-
ign equality of states is a frequently debated topic in academic discour-
se. Some commentators argue that the consensual transfer of authority
by states limits but does not abolish their sovereignty. This perspective
posits that supranationality represents states' freedom of action in the
international arena as part of the international legal system. Thus, sup-
ranationality does not fundamentally conflict with the principle of sove-
reign equality of states; rather, it facilitates its application. Supranational
structures are acknowledged as effective tools in resolving international
issues. These structures are established under equal conditions for
member states and operate based on their consent. The existence and
functioning of supranational mechanisms play a pivotal role in the evo-
lution of international law, operating in harmony with the principle of
sovereign equality of states. In conclusion, supranationality is a pheno-
menon resulting from the collective efforts of states, serving specific
purposes and reflecting limitations on state sovereignty. These limitati-
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ons arise from the sovereign will of states and interactions in the crea-
tion of international law.
Key Words: international law, sovereign equality, supranationality,

state power, independence.



GUNEY AFRIKA’NIN iSRAIL ALEYHINE ULUSLARARASI
ADALET DIVANI BASVURUSUNUN HUKUKSAL ANALIZI

Dr. Ogr. Uyesi Hande GUR*

Ozet

7 Ekim 2023'te baglayan ve halen devam eden Israil-Hamas gatigmasi,
Giiney Afrika Cumhuriyeti'nin Israil aleyhine Uluslararas1 Adalet Diva-
nina (UAD) basvurmasiyla farkli bir boyut kazanmistir. Gazze’den bin-
lerce kilometre uzakta bulunan Giiney Afrika 29 Aralik 2023 tarihinde,
UAD Statiisii madde 36/1 ve 40 ile Divan Ictiiziigii madde 38 uyarinca
[srail aleyhine, Israil devleti tarafindan Filistin halkina yénelik gergek-
lestirilen eylemlere iliskin olarak Divan’a bagvuruda bulunmustur. Bas-
vurunun merkezinde 1948 tarihli Soykirim Sugunun Onlenmesi ve Ceza-
landirilmas1 Sozlesmesi yer almaktadir. Giliney Afrika Divan’a yaptig
bagvuruda Israil'in eylem ve ihmallerinin soykirim niteliginde oldugu-
nu, zira bu eylemlerin Gazze’deki Filistinlilerin mensup oldugu Filistin
ulusal, irksal ve etnik grubunun 6nemli bir kismimin yok edilmesini
amagladigimi iddia etmektedir. Ote yandan Giiney Afrika, bagvurusun-
da Gazze’deki durumun aciliyetini vurgulayarak, Filistin halkinin Soy-
kirim So6zlesmesi kapsamindaki haklarina daha fazla ciddi ve telafisi
miimkiin olmayan zarar gelmesini 6nlemek ve Israil'in Soykirim S6z-
lesmesi kapsamindaki yiikiimliiliiklerini yerine getirmesini saglamak
amaciyla Divan’dan, Israil’in Gazze'deki askeri operasyonlarmi derhal
askiya almasi da dahil olmak tizere bir dizi “gegici tedbir” talep etmistir.
Divan Giiney Afrika'nin gegici tedbir talebiyle ilgili olarak 11 ve 12 Ocak
2024 tarihlerinde halka ac¢ik durusmalar diizenlemis, bu durusmalarda

Dr. Ogr. Uyesi, Ozyegin Universitesi Hukuk Fakiiltesi, Milletleraras1 Hukuk Anabi-
lim Daly, Tiirkiye, E-posta: hande.gur@ozyegin.edu.tr, ORCID: 0000-0002-3066-6343.



148 ¢ Hande Giir

Giiney Afrika ve Israil, iddia ve savunmalarini Divan 6niinde sunmus-
lardir. Bu asamada Divan ilk olarak Giiney Afrika tarafindan talep edi-
len tedbirler ile korunmasi istenen haklar arasinda yeterli bir baglant:
olup olmadig ve telafisi miimkiin olmayan bir zarar riski ve aciliyet du-
rumu olup olmadigini degerlendirecek ve gegici tedbire iliskin kararimn
verecektir.

Bu ¢alismada Divan’in s6z konusu ¢atismadaki rolii ve taraflarin po-
zisyonlar: iizerine diisiinceler sunulacaktir. Bu baglamda Giiney Afri-
ka'nin Israil aleyhine Divan’a yapmis oldugu yazili bagvuru ve her iki
tarafin s6zlii savunmalarmin hukuksal bir analizi yapilacaktir.

Anahtar Kelimeler: Israil, Hamas, Filistin, Giiney Afrika, Uluslarara-

st Adalet Divani, Soykirim, Gegici Tedbir.



SOSYAL MEDYA VE SOYKIRIMA TESVIK:
BiR ULUSLARARASI HUKUK DEGERLENDiIiRMESI

Dr. Ogr. Uyesi Berkant AKKUS*

Ozet

Sosyal medya platformlar: giiniimiizde etkin bir iletisim araci olarak
yer almaktadir. Sosyal medya iletisim amaciyla etkin olarak kullanilma-
smin yani sira nefret sdylemi ve propagandanin yayilmasi yoluyla soy-
kirima yol agabilecek ¢atismalarin tirmanmasi i¢in katki saglayan bir rol
uistlenebilir. Kitle iletisim araglarinin ge¢miste yasanan zuliimlerde ol-
dukga etkili oldugu uluslararas1 mahkemeler tarafindan daha ¢nceki ka-
rarlarinda kabul edilmistir. Sosyal medya platformlar: ise benzersiz bir
zorluk yaratmaktadir. Bu bildiri sosyal medya platformlar: ile soykirim
arasindaki karmasik iligkiyi aragstirmayr amaglamaktadir. Bu bildirinin
ana aragtirma sorusu ise sosyal medya platformlari soykirimi kiskirtmak
icin kullanildiginda sorumlulugun kime ait olacagini tespit edebilmek-
tir. Sosyal medya platformlarmin ulusotesi niteligi inkar edilemez. Sos-
yal medya sirketlerinin merkezleri veya altyapilarmin bulundugu birim-
ler farkli iilkelerde yer almaktadir. Bu gerekgelerle sorumlulugun hangi
iilkeye atfedilecegini belirlemek zaruridir. Soykirim yasagi dogrultu-
sunda sosyal medya sirketlerinin merkezinin bulundugu ana devletin
gerekli 6nlemleri almakla ytiikiimlii oldugu tartisilmalidir. Ana devletin
sorumlulugun kapsamimin neler oldugu bu bildiride tartisilacaktir. Po-
tansiyel olarak sosyal medya platformunun merkezinin bulundugu ana
devlet soykirim gibi global konularda olumsuz etkileri azaltma yiikiim-
liliigli altindadir. Bu amagla ana devlet sosyal medyaya kisitlamalar ge-
tirebilir. Siddet ve vahsete tesvik eden zararli iceriklerin daha fazla insa-

Dr. Ogr. Uyesi, Inénii Universitesi Hukuk Fakdiltesi, Uluslararast Hukuk Anabilim
Daly, Tiirkiye, E-posta: berkantakkus91@gmail.com, ORCID:0000-0001-6652-2512.
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na ulasmasim engellemek icin sosyal medya platformundaki icerikler
diizenlenebilir. Ifade 6zgiirliigii ve sosyal medya platformlarinda nefret
sOylemi ile siddete tesvikin 6dnlenmesi arasindaki hassas dengenin goze-
tilmesi gerekmektedir. Myanmar ekseninde giindeme gelen bu tartisma
dogrultusunda uluslararas: is birligi ve teknolojik ¢oziimler soykirima
tesviki dnlemek icin incelenmelidir. Roma Statiisii, Soykirim S6zlesmesi
ve uluslararas1 mahkemelerin ictihatlar1 uyarinca, soykirima tesvik bir
sorumluluk sekli degil, suctur. Sosyal medya sirketleri uluslararas: cezai
sorumluluga tabi olarak kabul edilmese dahi sosyal medya sirketi cali-
sanlarmin soykirima tesvik suguna istirak edebilmeleri miimkiindiir. Bu
dogrultuda kurumsal yapida yer alan sirket ¢alisanlarinin sorumlulugu-
na gidilebilir. Roma Statiisii agisindan sug ortaklig1 i¢in gerekli olan su-
¢un manevi unsuru eger soykirima tesvik sugu bir sosyal medya kam-
panyasi ekseninde gergeklestiriliyorsa bilgidir. Uluslararasi ceza hukuku
agisindan soykirima tesvik iceren dezenformasyonun énlenmesi amaciy-
la reform gerekliligi kaginilmazdir.

Anahtar Kelimeler: Soykirim, Uluslararas1 Ceza Hukuku, Uluslara-

rast Sorumluluk, Sosyal Medya, Roma Stattisii

SOCIAL MEDIA AND INCITEMENT TO GENOCIDE:
A REVIEW OF INTERNATIONAL LAW

Abstract

Social media platforms are an effective means of communication to-
day. In addition to being used effectively for communication purposes,
social media can play a contributory role in the escalation of conflicts
that may lead to genocide through the spread of hate speech and propa-
ganda. It has been recognised by international courts in previous jud-
gements that mass media have been highly effective in past atrocities.
Social media platforms pose a unique challenge. This symposium proce-
eding aims to explore the complex relationship between social media
platforms and genocide. The main research question of this symposium
proceeding is to determine who bears responsibility when social media
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platforms are used to incite genocide. The transnational nature of social
media platforms cannot be denied. The headquarters or infrastructure of
social media companies are located in different countries. For these rea-
sons, it is necessary to determine to which country the responsibility
should be attributed. In line with the prohibition of genocide, it should
be argued that the home state where the social media companies are he-
adquartered is obliged to take the necessary measures. The scope of the
responsibility of the home state will be discussed in this symposium
proceeding. Potentially, the home state where the social media platform
is headquartered has an obligation to mitigate negative impacts on glo-
bal issues such as genocide. To this end, the home state may impose
restrictions on social media. Content on the social media platform could
be regulated to prevent harmful content that incites violence and atroci-
ties from reaching more people. A delicate balance between freedom of
expression and the prevention of hate speech and incitement to violence
on social media platforms needs to be monitored. In line with this deba-
te centred on Myanmar, international cooperation and technological so-
lutions should be examined to prevent incitement to genocide. Under
the Rome Statute, the Genocide Convention and the jurisprudence of in-
ternational courts, incitement to genocide is a crime, not a mode of liabi-
lity. Even if social media companies are not recognised as subject to in-
ternational criminal liability, it is possible that employees of social media
companies may participate in the crime of incitement to genocide. In this
direction, the employees of the company in the corporate structure may
be held responsible. In terms of the Rome Statute, the mental element of
the crime required for complicity is information if the crime of incite-
ment to genocide is carried out on the basis of a social media campaign.
In terms of international criminal law, reform is inevitable in order to

prevent disinformation that includes incitement to genocide.

Key Words: Genocide, International Criminal Law, International
Responsibility, Social Media, Rome Statute






THE 2Nd GLOBAL REFUGEE FORUM:
THE ROAD AHEAD

Res. Asst. PhD Gok¢ce KONYALI*

Abstract

The Global Compact for Refugees was accepted and declared by the
United Nations (UN) General Assembly on 17 December 2018. The ob-
jectives of the global compact are “to: (i) ease pressures on host countries;
(ii) enhance refugee self-reliance; (iii) expand access to third country solutions;
and (iv) support conditions in countries of origin for return in safety and dig-
nity.” For this purpose, a periodic Global Refugee Forum (GRF) will be
held every 4 years. The ministers of UN Member States and the relevant
stakeholders will participate in the forum and are expected to make
concrete contributions to the main goals envisaged in the compact. Both
the financial and legal obligations that the participants will take to solve
the wordwide issues in the context of refugees are important, especially
in terms of protecting the rights of refugees and sharing the burden mo-
re fairly among states.

The First GRF took place on December 2019 in Geneva, uniting the in-
ternational community to express solidarity with refugees worldwide
and the nations and communities generously hosting them. Nearly 3,000
participants including more than 90 Officials at the Ministerial level and
55 international organizations, representatives of more than 130 compa-
nies and foundations, approximately 250 civil society organizations and
70 refugees attended the Forum. Four years later, The Second GRF took
place from 13 to 15 December 2023 in Geneva and more than 300 refugee
delegates attended the forum, more than four times the total in 2019

Res.Asst.Dr,Akdeniz University Faculty of Law, Department of Public International
Law. Tiirkiye, E-mail:gokcekonyali@gmail.com.,ORCID: 0000-0003-1760-2262.
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GREF. Since it is important for the problems to be voiced by the refugees
who are experiencing these problems themselves, the importance of the
contribution of this participation cannot be denied. Also, financial com-
mitments exceeding $2.2 billion were pledged to aid refugees and the
communities hosting them globally. This forum marked the largest as-
sembly on policies addressing refugee and displacement issues: 4,200
participants from 168 governments and more than 425 organisations at-
tended this largest multistakeholder event in the world.

The commitments made within the scope of the GRF are especially
important in terms of protecting the rights of refugees. Obligations ari-
sing from the acceptance of refugees are one of the most important obs-
tacles to states providing the right to asylum. Therefore, the solution to
this issue will play an important role in preserving the right to asylum.
States that know that they will not be under any more obligations or re-
ceive financial support compared to other countries will be more flexible
in accepting refugees into the country. This will play a role in reducing
human rights violations and an establish an effective burden-sharing
mechanism among states.

In the face of escalating global forced displacement and the growing
complexity of conflicts, the GRF emphasized the need for intensified ini-
tiatives aimed at sustainable, enduring solutions. Effectively tackling
these challenges is essential in realizing the objectives outlined in the
UN 2030 Agenda for Sustainable Development, and ensuring the well-
being of all individuals through the lens of human rights and security.

Key Words: Global Refugee Forum, Global Compact on Refugees,
Burden-Sharing, Right of Asylum, Human Rights

IKINCI KURESEL MULTECIi FORUMU: ONUMUZDEKI YOL

Ozet
Kiiresel Miilteci Mutabakati, Birlesmis Milletler (BM) Genel Kurulu
tarafindan 17 Aralik 2018 tarihinde kabul edilerek ilan edildi. S6z konu-
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su mutabakatin hedefleri; “ev sahibi tilkeler tizerindeki baskinin azal-
tilmasi, miiltecilerin kendi kendine yeterliliklerinin giiclendirilmesi,
tiglincli lilke ¢ozlimlerine erisimin genisletilmesi ve giivenli ve insan
onuruna yakisir bir sekilde doniise yonelik olarak kaynak {ilkelerdeki
kosullarin desteklenmesi” olarak belirlenmistir. Bu amacla, her 4 yilda
bir Kiiresel Miilteci Forumu (KMF) diizenlenmesi 6ngoriilmiistiir. BM’e
Uye Devletlerin bakanlik nezdindeki temsilcileri ve ilgili paydaslar fo-
ruma katilmas1 ve kompaktta dngoriilen ana hedeflere somut katkilarda
bulunmas: beklenmektedir. Katiimcilarin diinya genelinde miilteci so-
runlarini ¢6zmek igin alacaklar1 mali ve hukuki yiikiimliiliikler, 6zellikle
miiltecilerin haklarmin korunmasi ve sorumluluklarin daha adil sekilde
paylasilmasi bakimindan 6nem arz etmektedir.

[Ik KMF, diinya genelinde miiltecilere ve onlara ev sahipligi yapan
devletler ve topluluklarla dayanisma saglamak icin Aralik 2019'da Ce-
nevre'de gergeklestirilmistir. Forumda 90'dan fazla bakan diizeyinde
yetkili ve 55 uluslararas: kurulus, 130'dan fazla sirket ve vakif temsilcisi,
yaklagik 250 sivil toplum orgiitii ve 70 miilteci de dahil olmak iizere
3,000’e ulasan katilimc1 yer almigtir. Dort yilin ardindan Ikinci KMF, 13-
15 Aralik 2023 tarihlerinde Cenevre'de gerceklestirilmis ve foruma
2019'daki toplamin dort katindan fazla, 300'den fazla miilteci temsilcisi
istirak etmistir. Bu katilim, sorunlar1 dogrudan yasayan miilteciler tara-
findan dile getirilmesi bakimindan katki saglayici olmustur. Buna ek
olarak, kiiresel olarak miiltecilere ve onlar1 barindiran toplumlara yar-
dim igin 2.2 milyar dolar1 asan mali taahhiitlerde bulunulmustur. Bu fo-
rum, 168 devletten 4,200 temsilci ve 425’ten fazla kurulusun katilimi ile
diinyadaki miilteci ve yerinden edilme sorunlarina yonelik politikalara

dair en biiyiik faaliyetlerden biri olmustur.

KMF kapsamindaki taahhiitler, 6zellikle miiltecilerin haklarinin ko-
rumasi agisindan 6nemlidir. Miiltecileri kabul etmenin dogurdugu yii-
kiimliiliikler, siginma hakkini saglamak konusunda devletlerin 6niinde
engel yaratan bir husustur. Bu nedenle, bu sorunun ¢6ziimii, siginma
hakkini korumada 6nemli bir rol oynayacaktir. Diger iilkelere gére daha
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fazla yiikiimliiliikk altina girmeyecegini veya mali destek alacaklarini bi-
len devletler, miiltecileri iilkeye daha esnek bir sekilde kabul etme ko-
nusunda daha istekli olacaklardir. Bu, insan haklar1 ihlallerinin azaltil-
masinda ve devletler arasinda etkili bir yiik paylasim mekanizmasi olus-
turulmasinda rol oynayacaktir.

Kiiresel anlamda zorla yerinden edilme durumlarmin ve anlagsmaz-
liklarin artan karmasikliginin karsisinda KMF, siirdiirtilebilir, kalic1 ¢6-
ziimlere yonelik yogun girisimlere ihtiya¢ duyuldugunu vurgulamakta-
dir. Bu zorluklari etkili bir sekilde ele almak, BM'nin 2030 Siirdiiriilebilir
Kalkinma Hedefleri ¢ercevesinde belirlenen amaglar: gerceklestirmek ve
insan haklar: ve giivenlik perspektifinden tiim bireylerin refahini sagla-
mak icin 6nemli ve gereklidir.

Anahtar Kelimeler: Kiiresel Miilteci Forumu, Kiiresel Miilteci Muta-
bakati, Yiikiimliiliik Paylasimi, Siginma Hakki, Insan Haklar1



ANANIN BABALIK KARINESI YOLUYLA KURULAN
SOYBAGINI REDDETME HAKKI

Dog. Dr. Ahmet TURKMEN"*

Ozet

Anaya babalik karinesi yoluyla kurulan soybagini reddetme hakk:
taninip taninmamasi gerektigi ge¢miste 6gretide tartisma konusu olmus,
bazi yazarlar kanunda bir ortiilii boslugun oldugu kabuliiyle -de lege la-
ta-, bazilar1 ise -de lege feranda- anaya da belirli kosullar altinda ve 6zel-
likle ocugun menfaati gerektirdigi dl¢iide bu hakkin taninmas: gerekti-
gi yontinde goriisler ileri stirmiislerdir. Buna karsilik hakim 6greti, hu-
kukun genel ilkelerinden hi¢ kimsenin kendi kusuruna dayanarak hak
elde edemeyecegi gerekgesiyle buna karsi ¢ikmistir. Yargitay'in yerlesik
ictihatlarina gore de ananin boyle bir dava agma hakki bulunmamakta-
dir. Halihazirda bdyle bir ihtiyac hasil olmas: halinde ise ana, ¢ocuk ile
arasindaki menfaat catismasi nedeniyle ¢ocugu temsile yetkili olamadi-
gindan ona bir temsil kayyimi atanmasi suretiyle (TMK m. 426/1 b. 2)
cocuk iizerinden soybaginin reddedilmesini saglayabilmektedir.

Ananin soybaginin reddi davasi acamamasina iliskin olarak Anayasa
Mahkemesi 6niine gelen olayda, 26 Temmuz 2023 tarihinde verdigi ka-
rariyla anaya soybaginin reddi davasi agma hakki taninmamasinin Ana-
yasada gilivence altina alinan 6zel hayata saygi gosterilmesini isteme
hakki (AY m. 20) ile etkili bagvuru hakkini (AY m. 40) ihlal ettigi gerek-
cesiyle kocaya soybagimin reddi davasi agma hakki taniyan TMK m.
286/1 hiikmiinii iptal etmis ve iptal kararinin Resmi Gazetede yaymlan-
dig1 20 Ekim 2023 tarihinden itibaren dokuz ay sonra yiiriirliige girece-
gine hiikmetmistir. Kamuoyunda 8. Yarg: Paketi olarak anilan kanun

* Dog. Dr., Kirklareli Universitesi Hukuk Fakiiltesi, Medeni Hukuk Ana Bilim Dal,
Tiirkiye, E-posta:ahmetturkmen@klu.edu.tr, ORCID:0000-0003-4288-6607.
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taslaginda anaya da asli bir hak olarak soybagmin reddi davas1 agma
hakk: taninmasina iliskin diizenleme yapilmistir (TMK Taslak m. 286).

Anaya soybaginin reddi davasi agma hakk: taninmasi énemli hukuki
sorunlar1 beraberinde getirme potansiyeline sahiptir. Oncelikle, ananin
soybaginin reddi davasi agmasi kural olarak evlilik birligi icinde yapmuis
oldugu “zina” fiilinin de ikrar1 anlamina gelecektir. Ananin evlilik birligi
icinde soybaginin reddi davasi agmasi, basta zina nedeniyle bosanma
olmak t{izere (TMK m. 161), 6zellikle bosanmanin fer’i sonuglarindan
manevi tazminat (TMK m. 174/1I) ve yoksulluk nafakas1 (TMK m. 175)
ile edinilmis mallara katilma rejiminin tasfiyesinde hakime kusurlu esin
artik degerdeki pay oraninin azaltilmasi veya kaldirilmasina imkan ve-
ren TMK m. 236/1I hiitkmii de dikkate alindiginda kendi aleyhine olduk-
ca agir sonuglar doguracaktir. Ananin zina fiilini gizleyerek evlilik birli-
gi sona erdikten sonra boyle bir dava agmasi ise bu defa bosanma davasi
yoniinden HMK m. 375/1 baglaminda yargilamanin iadesine sebebiyet
verebilecektir. Lakin bu kez de kocanin agacag1 zina nedeniyle bosanma
davasinda hak diistiriicii siirenin ge¢mesi (TMK m. 161/1I) giindeme ge-
lebilecektir. Boyle bir durumda hak diisiiriicli siirenin gectigini ileri
siirmek hakkin kétiiye kullanilmas: yasagiyla (TMK m. 2/1I) bloke edi-
lebilmelidir. Keza ananin bagka bir erkegin spermiyle heterolog yapay
dollenmeye riza gosterdigi hallerde de boyle bir dava agmas1 ayni1 ge-
rekgeyle (TMK m. 2/1I) reddedilebilmelidir. Anaya kosulsuz soybagimin
reddi davasi agma hakki tanmnmasina iligkin Taslak’taki diizenleme yasa-
lagsa bile, bu yasa hiikmiinde ortiilii boslugun oldugu kabul edilerek yal-
nizca hakkaniyete ve 6zellikle gocugun menfaatine uygun diistiigii olgiide
ananin boyle bir dava agma hakki oldugunun kabulii gerekir. Ananm
soybaginin reddi davasi1 agma hakki (eski) kocadan intikam alma vasitas:
haline getirilmemelidir. Kargilagtirmali hukukta Italya ve Fransa érnekle-
rinde oldugu gibi, ananin kocadan bosanmasi ve biyolojik babayla ev-
lenmesi halinde ise boyle bir menfaatin varhgindan sz edilebilir.

Anahtar Kelimeler: Soybagi, Soybagimin Reddi, Ana, Cocuk, Babalik
Karinesi
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MOTHER’S RIGHT TO DENIAL PATERNITY ESTABLISHED
THROUGH PRESUMPTION OF FATHERHOOD

Abstract

Whether or not the mother should be granted the right to denial pa-
ternity established by presumption of fatherhood has been a subject of
debate in the doctrine in the past. Some authors have argued that the
mother should be granted this right under certain conditions, and espe-
cially to the extent required by the interests of the child based on de lege
lata or de lege feranda, since there is an implicit gap in the law. On the ot-
her hand, the prevailing doctrine opposed this based on the general
principles of law on the grounds that no one shall be heard who invokes
his or her own guilt. Pursuant to the established case law of the Court of
Cassation, the mother does not have the right to file such a lawsuit.
When such a need arises, the mother can ensure the denial of paternity
through the child by appointing a representative guardian since she is
not authorized to represent the child due to the conflict of interest
between her and the child (Art. 426/1 b. 2 of the TCC).

In the case before the Constitutional Court regarding the mother's
inability to file a lawsuit for the denial of paternity, the Constitutional
Court, with its decision dated July 26, 2023, annulled the provision of
Article 286/1 of the Civil Code that gives the husband the right to file a
lawsuit for the denial of paternity on the grounds that the denial of the
right to file a lawsuit for the denial of paternity to the mother violates
the right to demand respect for private life (Article 20 of the Constitu-
tion) and the right to effective remedy (Article 40 of the Constitution)
guaranteed by the Constitution. The annulment decision entered into
force nine months after October 20, 2023, the date of its publication in
the Official Gazette. In the draft code, which is referred to as the 8th Ju-
dicial Package in the public opinion, a provision has been made to grant
the mother the right to file a lawsuit for the denial of paternity as a fun-
damental right (Art. 286 of the Draft Civil Code).

Granting the mother the right to file a lawsuit for the denial of paternity

has the potential to cause significant legal problems. First of all, the mot-



160 ¢+ Ahmet Tiirkmen

her's filing a lawsuit for the denial of paternity will, as a rule, mean the ack-
nowledgment of the act of "adultery" committed within the marriage union.
The mother's filing a lawsuit for the denial of paternity within the marital
union will have severe consequences against her, especially when the di-
vorce on the grounds of adultery (Art. 161 of the TCC), the non-pecuniary
consequences of divorce such as non-pecuniary damages (Art. 174/1I of the
TCC) and alimony for poverty (Art. 175 of the TCC), and the provision of
Art. 236/11 of the TCC that allows the judge to reduce or remove the share
of the faulty spouse in the residual value in the liquidation of the regime of
participation in the acquired property are taken into consideration. If the
mother conceals the act of adultery and files such a lawsuit after the disso-
lution of the marriage, this may lead to the restoration of the proceedings in
the context of Article 375/1 of the CCP in terms of the divorce case.
However, this time, the lapse of the prescription period (Art. 161/1I of the
TCC) may come to the agenda in the divorce case filed by the husband due
to adultery. In such a case, claiming that the statute of limitations has expi-
red should be blocked by the prohibition of abuse of right (Art. 2/II of the
TCC). Likewise, in cases where the mother consents to heterologous artifi-
cial insemination with another man's sperm, such a lawsuit should be rejec-
ted on the same ground (Art. 2/1I of the TCC).

Even if the provision in the Draft Code on the unconditional right of
the mother to file a lawsuit for the denial of paternity is enacted, it sho-
uld be accepted that there is an implicit loophole in this provision and
that the mother has the right to file such a lawsuit only to the extent that
it is in accordance with equity and especially in the interest of the child.
The right of the mother to file a lawsuit for denial of paternity should
not be turned into a means of revenge against the (ex) spouse. In compa-
rative law, as in the cases of Italy and France, such an interest may exist
if the mother divorces the husband and marries the biological father.

Key Words: Paternity, Denial of Paternity, Mother, Child, Presump-
tion of Fatherhood
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Ozet

Cinsiyet degisikligi ya da baska bir ifadeyle cinsiyet degistirme, ka-
din veya erkegin karsi cinse doniismesini ifade etmektedir. Tiirk Huku-
ku bakimmdan cinsiyet degisikligine iliskin diizenleme, Tiirk Medeni
Kanunu'nun 40. maddesinde yer almaktadir. Maddeye gore cinsiyet de-
gisikliginin s6z konusu olabilmesi i¢in baz1 sartlarin varlig1 aranmakta-
dir. Bu sartlarin tamaminin gergeklesmesi durumunda, kadin veya erke-
gin cinsiyet degistirmesi s6z konusu olur. Cinsiyet degisikligini talep
edebilmek icin cinsiyeti degistirmek isteyen kisinin mahkemeye sahsen
basvurarak bu degisikligin yapilmasi hususunda izin almasi gerekir.
Bununla birlikte ayrica iznin verilebilmesi igin, istem sahibinin on sekiz
yasini doldurmus bulunmasi ve evli olmamasi; ayrica transsekstiel ya-
pida olup, cinsiyet degisikliginin ruh sagligi agisindan zorunlulugunu
bir egitim ve arastirma hastanesinden alinacak resmi saglik kurulu rapo-
ruyla belgelemesi sarttir.

Calisma hayatinin 6znesi olan iscinin cinsiyet degistirmesi halinde is-
verenin is s0zlesmesini feshi giindeme gelebilir. Cinsiyet degisikligi isci-
nin 6zel hayatini etkileyen bir degisiklik olup, kural olarak is sdzlesme-
sinin feshi i¢in gegerli ya da hakli neden olusturmamaktadir. Zira is¢inin
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Hukuku Anabilim Dals, Tiirkiye, E-posta: sevde bulun@karatay.edu.tr, ORCID: 0000-
0002-6634-4530.

Dog. Dr., KTO Karatay Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dal,
Tiirkiye, E-posta: mert.dogu@karatay.edu.tr, ORCID:0000-0003-4695-9623.



162 ¢+ Sevde Bulun Tokkas - Hakki Mert Dogu

cinsiyet degisikligi, isveren bakimindan diiriistliik kurallar1 geregince is
sOzlesmesinin devamini ¢ekilmez hale getirmemektedir. Ancak cinsiyet
degisikliginin gerektirdigi uzun tedavi siirecine bagh olarak iscinin ya-
pacag1 devamsizlik, isverenin 4857 sayili Kanun m.25/1-b kapsaminda
hakli nedenle fesih yapmasina olanak saglamaktadur.

Cinsiyet degisikliginin gecerli neden kapsaminda olup olmadig: de-
gerlendirilirken, Is Hukukunda hakim olan son care (ultima ratio) ilke-
sinin dikkate alinmasi gerekir. Son care ilkesi geregince asil olan, is soz-
lesmesinin devaminin saglanmasidir ve feshe ancak son gare olarak bas-
vurulmalidir. Bu durumda isverenin is sozlesmesini feshetmeden 6nce,
biyolojik olarak cinsiyetini degistiren isciye egitim verilmesi, isyerinde
bagka bir yerde galistirilmasi gibi ihtimaller degerlendirilmelidir. Ancak
yapilan isin niteligine bagh olarak iscinin cinsiyet degistirmesi, calisma
ortaminda olumsuz bir etkiye yol agmissa, isverenin iscinin yetersizligi-
ne iliskin gegerli nedenle is s6zlesmesini feshetmesi miimkiindyir.

Sonug itibariyle, is¢inin cinsiyet degisikligi tek basina gecerli neden
veya hakli neden olusturmamakla birlikte iscinin cinsiyet degistirdigi
her somut olay kendi 6zelinde degerlendirilmelidir. Ancak bu yapilir-
ken, cinsiyet degistiren kisilerin yasadiklar1 bu durum nedeniyle top-
lumda azinlik hale geldikleri gozardi edilmemeli ve Is Hukukunun te-
mel ilkeleri dikkate alinarak galisma hayatinda varliklarmi stirdiirebil-
meleri saglanmalidir.

Anahtar Kelimeler: Cinsiyet, Cinsiyet Degistirme, Is Sézlesmesinin
Feshi, Hakl1 Neden, Gegerli Neden

THE EFFECT OF AN EMPLOYEE’S GENDER CHANGE ON THE
TERMINATION OF THE LABOUR CONTRACT

Abstract

Gender change, or in other words, gender reassignment, refers to the
transformation of a man or woman into the opposite sex. In terms of
Turkish Law, regulations pertaining to gender reassignment are outli-
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ned in Article 40 of the Turkish Civil Code. According to this article, cer-
tain conditions must be met for the gender reassignment to be conside-
red valid.. In order to request gender change, the person who wants to
change gender must personally apply to the court and obtain permission
to make this change. Additionally, for permission to be granted, the app-
licant must be at least eighteen years old and unmarried. Furthermore,
they must provide official documentation from a training and research
hospital, confirming the necessity of gender reassignment for mental he-
alth, based on a formal medical report indicating transgender status.

The termination of the labour contract by the employer may be con-
sidered if the employee, who is the subject of the working life, under-
goes a gender change. Gender change is a modification affecting the
employee's private life and, as a rule, is not a valid or just cause for the
termination of the labour contract. Because the gender change of the
employee does not make the continuation of the labour contract intole-
rable for the employer, in accordance with the rules of honesty.
However, the employee's absence due to the long treatment process
required by gender change may make it possible for the employer to
terminate for just cause within the scope of Article 25/1-b of Law No.
4857.

When evaluating whether gender change is within the scope of valid
reason, the principle of last resort (ultima ratio) prevailing in Labor Law
should be taken into account. Following the principle of last resort, the
primary objective is to secure the ongoing labour contract, and termina-
tion should only be considered as a last resort . In this case, before the
employer terminates the labour contract, the possibility of providing tra-
ining to the worker who has changed his biological gender and emplo-
ying him elsewhere in the workplace should be evaluated. However,
depending on the nature of the work performed by the employee, gen-
der change may be deemed a valid reason arising from the inadequacy
of the worker in cases where it may have negative consequences in the
working environment.
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Ultimately, although the gender change of the worker does not cons-
titute a valid reason or just cause on its own, the primary goal should be
to ensure that these individuals, who have become a minority in society
by changing their gender, remain in the workforce. Each specific instan-
ce of an employee changing gender should be evaluated on its own me-
rits and within the framework of Labor Law principles.

Key Words: Gender, Gender Reassignment, Termination of Labour
Contract, Just Cause, Valid Reason.



NOTERLERE TASINMAZ SATIS SOZLESMESI
YAPMA YETKISi VEREN YENI DUZENLEMENIN
DEGERLENDIRILMESI

Dr. Ogr. Uyesi Esen KABAS TEZCAN*

Ozet

Tasinmaz satis s6zlesmesinin gegerliligi resm1 sekilde yapilmis olma-
sma bagl olup resmiyeti verecek olan kurum, Tapu Kanunu m. 26/f. I
uyarinca tapu sicil miidiirliikleridir. Bununla birlikte, 28.06.2022 tari-
hinde Resmi Gazete'de yayimlanan 7413 sayili Hakimler ve Savcilar Ka-
nunu ile Bazi Kanunlarda Degisiklik Yapilmasina Dair Kanun ile Noter-
lik Kanunu'nda 6nemli degisiklikler yapilmis ve s6z konusu kanunun
12. maddesi ile NK'na “Tasinmaz satis sozlesmesi" kenar bashikli 61/A
hitkmii eklenerek, tasinmaz satis sozlesmesinin noterler tarafindan da
yapilabilecegi hiikiim altina alinmustir. Ilgili hiikiim 01.07.2023 tarihinde
ylriirliige girmistir. Boylece mevcut diizenlemede, tasinmaza iliskin
yalnizca tasinmaz satis vaadi sdzlesmesini yapmaya yetkili olan noter-
ler, NK'da yapilan degisiklikle tasinmaz satis s6zlesmesi yapmaya da
yetkili kilinmistir. Bu diizenleme gerekli olmakla birlikte; kapsam, uygu-
lama sekli ile Esya ve Bor¢lar hukukunun temel esaslar itibariyle elesti-
riye agik yonleri haizdir. $oyle ki, noterlere taninan bu yetki, miinhasir
bir yetki olmayip, tapu sicil midiirliigiiniin yetkisi halen devam etmek-
tedir. Ayrica noterlere, tasinmaz miilkiyetinin ivazli veya ivazsiz olarak
devrini ya da taginmaz tizerinde sinirli ayni hak tesisini konu alan biitiin
sOzlesmeleri degil, yalnizca tasinmaz satis sozlesmesini diizenleme yet-
kisi verilmistir. Diger taraftan, yeni diizenleme, noterleri tasinmaz mdil-
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kiyetinin devri siirecinde yalnizca satis sdzlesmesi, yani bor¢landirici is-
lem safhasinda yetkilendirmis gibi goriinse de mevcut tapu uygulama-
smin da etkisiyle NK m. 61/A/f. IV hiikkmii, bunu asacak sekilde kaleme
alinmistr. Oy]e ki, yeni diizenleme hem tescil talebinin nereye ve nasil
yapilacag1 diizenlenmeden, noterin tescil talebi varmis gibi dogrudan
yevmiye numarasi alarak sozlesmeyi sisteme kaydedecegi belirtilerek
tescil islemini baglatmasiyla bor¢landiric1 islem ile tasarruf isleminin i¢
ice gecmesine hem de satis sdzlesmesinin igerisinde tescil talebinin de
yer almasi ve fakat tescil talebi ile tescilden olusan tasarruf islemini ya-
pacak olan kurumun tapu sicil miidiirliigii olmas1 dolayisiyla tasarruf
isleminin pargalara ayrilmasina sebep olmustur. Dahasi, NK m. 61/A/f.
VI hitkmiinde satisa engel hukuki bir durumun varlig: halinde noter ta-
rafindan satis isleminin gerceklestirilemeyecegi ifade edilerek, noterin
daha borglandiric1 islem asamasinda tasarruf yetkisini aramas1 6ngo-
riilmiistiir. Son olarak, NK m. 162"ye eklenen ikinci fikra ile tasinmaz sa-
tis sozlesmesinden dolay1 olusan zararlardan noterler de sorumlu tutu-
larak noterlerin kusursuz sorumlulugu genisletilmis ve zararin Devlet
tarafindan karsilanmasi durumunda notere riicu edilecegi diizenlenmis-
tir. Bu bakimdan, noterin diizenledigi satis sozlesmesinden dolay1 tapu-
da bir hukuka aykiriik meydana gelmisse Devlet, tapu sicilinin tutul-
masindan dogan zararlardan kusursuz sorumlu olup, tapu memuruna
ancak kusuru varsa riicu edebilecekken; ayni islemden dolay1 noter ku-

sursuz sorumlu olacaktir.

Anahtar Kelimeler: Noterlik Kanunu, Noterlerin yetkisi, Tasinmaz
satis sozlesmesi, Resmi sekil, Noterin sorumlulugu.

EVALUATION OF THE NEW REGULATION AUTHORISING
NOTARIES TO CONCLUDE IMMOVABLE SALE CONTRACTS

Abstract

The validity of the immovable sale contract depends on its being ma-
de in an official manner, and the institution that will grant the officiality
is the land registry offices pursuant to Article 26/f. I of the Land Re-
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gistry Law. However, with the Law No. 7413 on the Amendment of the
Law on Judges and Prosecutors and Certain Laws published in the Offi-
cial Gazette dated 28.06.2022, significant amendments were made to the
Notary Public Law, and with Article 12 of the said law, Article 61/A tit-
led "Contract of sale of immovable property" was added to the NK, and it
was stipulated that the contract of sale of immovable property can also
be executed by notaries. The relevant provision entered into force on
01.07.2023. Thus, notaries, who are only authorised to execute the cont-
ract of promise to sell immovable property in the current regulation, are
also authorised to execute the contract of sale of immovable property
with the amendment made to the NK. Although this regulation is neces-
sary, it is open to criticism in terms of its scope, method of application
and the basic principles of the Law of Property and Law of Obligations.
Namely, this authorisation granted to notaries is not an exclusive autho-
risation, and the authority of the land registry office still continues. In
addition, notaries are authorised to execute only the contract of sale of
immovable property, not all contracts concerning the transfer of immo-
vable property with or without consideration or the establishment of li-
mited rights in rem on immovable property. On the other hand, altho-
ugh the new regulation seems to authorise notaries in the process of
transfer of immovable property only at the stage of the sales contract, i.e.
at the stage of the obligatory transaction, the provision of Article
61/A/f. IV of the NK has been drafted in a way that goes beyond this
due to the effect of the current land registry practice. In fact, the new re-
gulation has caused both the intertwining of the obligatory transaction
and the disposition transaction by stating that the notary initiates the re-
gistration process by directly taking a journal number and registering
the contract in the system as if there is a registration request, without re-
gulating where and how to make the registration request, and the dispo-
sition transaction has been fragmented due to the fact that the registra-
tion request is included in the sales contract, but the institution that will
carry out the disposition transaction consisting of the registration
request and registration is the land registry office. Moreover, Article
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61/A/f. VI of the NK stipulates that the notary may not perform the sale
transaction in the presence of a legal obstacle to the sale, and thus, the
notary is required to seek the power of disposition at the stage of the ob-
ligatory transaction. Finally, the second paragraph added to Article 162
of the NK extends the liability of notaries by making notaries liable for
damages arising out of the immovable sale contract, and provides that
the notary shall have recourse to the notary if the damages are covered
by the State. In this respect, if an unlawfulness has occurred in the land
registry due to the sales contract issued by the notary public, the State is
liable without fault for the damages arising from the maintenance of the
land registry and can only recourse to the land registry officer if it is at
fault, whereas the notary public will be liable without fault for the same

transaction.

Key Words: Notary Law, Authorisation of notaries, Contract for sale

of immovable property, Official form, Liability of notary.



BIiTKi UZERINDE UST HAKKI

Dr. Ogr. Uyesi Bedia GULES*

Ozet

Tirk Hukuk Sistemi agisindan tasinmazda stirekli kalmas: amaciyla
dikilmis bitkilerin miilkiyeti tasinmaz malikine aittir. TMK m. 718’e gore
tasinmaz miilkiyeti, aksi anlagilmadikca tasinmaz iizerindeki kaynaklar
ve bitkileri de kapsar. Bir kimse, kendi fidanmi baskasmin arazisine,
baskasinin fidanmni kendi arazisine veya baskasmn fidanmi baskasmin
arazisine dikerse TMK m. 729/T’e gore haksiz yapiya iliskin hiikiimler
uygulanir. Ancak aynt maddenin ikinci fikrasi, agaglar ve ormanlar iize-
rinde st hakki kurulmasmi agikca yasaklamaktadir. Boylece Tiirk Hu-
kukunda bitkiler tizerinde tist hakki kurulamaz.

Hiikmiin mehaz karsilig1 olan Art. 678 ZGB’de 2003 yilinda degisikli-
ge gidilmis, 2004’te yiiriirliige giren bu degisiklik sonucu orman olma-
mak kaydiyla bitkiler iizerinde tist hakki miimkiin hale gelmistir. Boyle-
ce kisi veya tasinmaz lehine, bitkiler tizerinde tist hakki kurulabilir. Bu
hak sahibine bitki dikerek veya dikilen bitkiyi muhafaza ederek onun
maliki olma yetkisi verir. Irtifak bitince de bitki arza tabi olur. Taraflarin
anlasmalarina gore siire sonunda irtifak sahibine bedel 6denebilir. Or-
manlarm tahrip olmasini engellemesi agisindan bunlar {izerinde irtifak
tesis etme yasag1 konulmasi isabetlidir.

Degisikligin uygulamaya yansiyabilecek pek ¢ok olumlu yonii bu-
lunmaktadir. 11k olarak bir araziye “haksiz bitki” dikildiginde, arazi ma-
liki on bes giin igerisinde bitkilere itiraz ederse, bitkilerin kaldirilmas:
gerekir. Malik bu siirede sessiz kalirsa, bitki dikenin iyi veya kotiiniyetli
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olmasma ve zarar durumuna gore ya bitkinin sokiilmesi ya tasinmazin
ifraz1 ya da tazminat ddenmesi gerekir. Ancak ifraz icin taginmaz her
zaman uygun olmayabilir. SOkme segenegindeyse bitkilerin telef olma
ihtimali vardir. Halbuki sartlar uygun oldugu takdirde iist hakki kur-
mak, tasinmazda yesilin korunmas: ve ekonomik degerin arttirilmasi
i¢in daha elverislidir.

Ikinci olarak bitki {izerinde {ist hakki, tapu disi satis sonucu iadelerde
giindeme gelebilir. Tasinmazini haricen satan malik tapu iptal ve tescil
davasi actig1 zaman, tapu disi alan kimse taginmaza bitki dikmis, yillar-
ca onlar biiyiitiip emek harcamis olabilmektedir. Her ne kadar kural
olarak sekil gerekliligini yerine getirmeyenin, bunun sonuglarina kat-
lanmas: gerekirse de hakkaniyetin gerektirdigi durumlarda bu kimse le-
hine tist hakk tesis edilerek, hem tagmnmaz malikinin sebepsiz zengin-
lesmesi dnlenmis hem de bitkilerle bunlarin ekonomik degeri muhafaza
edilmis olur.

Bitki tizerinde tist hakkinin, yesillendirmek ve bu yolla araziye eko-
nomik deger katmak icin de kullanilmasi miimkiindiir. Ornegin sulama
tarimina uygun olmayan taglik arazisini degerlendirmek isteyen, fakat
buna mali giicii olmayan malikin, tist hakk: kurmak suretiyle tigtincii ki-
sinin izim bag1 olusturmasina izin vermesi, sonra da bunun maliki ol-
mast miimkiindiir. Hukuki zeminini olusturmak suretiyle ayn1 yontem,
idareye ait; fakat atil kalmis arazilerin agaclandirilmasi igin de uygula-
nabilir.

Turk Hukuku bitki tizerinde tist hakki kurumuna, tarihi koken olarak
da uygulama olarak da uzak degildir. Nitekim Osmanli Devleti Huku-
kunda bu hakki da kapsamak tiizere “karar hakki” bulunmaktaydi. Gii-
niimiiz agisindan degerlendirildiginde de {iriin kiras1 kuruma yakin bir
uygulamaya sahiptir. Doktrinde yap: tizerindeki tist hakkinin, yapiyla
baglantili bitkileri de kapsadig ifade edildigine gore avantajlarindan ya-
rarlanmak i¢in kuruma 6n yargiyla yaklasilmamasi gerekir.

Anahtar Kelimeler: Ust hakki, bitki, haksiz bitki, haksiz yapz, irtifak
hakka.
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SUPERFICIES OVER PLANT

Abstract

In terms of the Turkish Legal System, the ownership of plants planted
to remain permanently on the property belongs to the property owner.
According to Turkish Civil Code Article 718, real estate ownership also
includes springs and plants on the real estate, unless otherwise unders-
tood. If a person plants his own saplings on someone else's land, someo-
ne else's saplings on his own land, or someone else's saplings on someo-
ne else's land, according to Turkish Civil Code Article 729/1, provisions
regarding unfair construction are applied. However, the second parag-
raph of the same article clearly prohibits the establishment of superficies
over trees and forests. Thus, in Turkish Law, superficies cannot be estab-
lished over plants.

The provision's counterpart, Art. 678 ZGB was amended in 2003, and
as a result of this amendment, which came into force in 2004, superficies
over plants became possible, provided that they are not forests. Thus,
superficies can be established over plants in favor of the person or the
real estate. This right gives the owner the authority to become the owner
of the plant by planting it or preserving the planted plant. When the ea-
sement ends, the plant becomes subject to supply. According to the ag-
reement of the parties, a fee may be paid to the easement owner at the
end of the period. In order to prevent the destruction of forests, it is app-
ropriate to impose a ban on establishing easements on them.

The change has many positive aspects that may be reflected in practi-
ce. First of all, when "unfair plants" are planted on a land, if the land
owner objects to the plants within fifteen days, the plants must be remo-
ved. If the owner remains silent during this period, the plant must be
removed, the real estate must be divided, or compensation must be paid,
depending on whether the planter has good or bad intentions and the
extent of damage. However, real estate may not always be suitable for
subdivision. In the removal option, there is a possibility that the plants
will perish. However, if the conditions are suitable, establishing a super-
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ficies is more suitable for protecting the greenery of the property and
increasing the economic value.

Secondly, superficies on the plant may come to the fore in returns re-
sulting from sales outside of title deed. When the owner who sold his
real estate externally files a lawsuit for title deed annulment and regist-
ration, the person who bought it externally may have planted plants on
the property, grown them and spent years of effort. Although, as a rule,
those who do not fulfill the formality requirement must bear the con-
sequences, in cases where equity requires, a superficies right is establis-
hed in favor of this person, preventing the unjust enrichment of the im-
movable owner and preserving the plants and their economic value.

It is also possible to use the right of way over the plant to green it and
thus add economic value to the land. For example, it is possible for the
owner, who wants to make use of the stony land that is not suitable for
irrigation agriculture, but does not have the financial power, to allow a
third party to create a vineyard by establishing a right of way, and then
become the owner of it. The same method belongs to the administration
by establishing its legal basis; but it can also be applied for afforestation
of idle lands.

Turkish Law is not far from the institution of superficies on plants,
both in terms of historical origin and practice. As a matter of fact, there
was a "right to holding" in Ottoman State Law to include this right.
When evaluated from today's perspective, product rental has a practice
close to the institution. Since it is stated in the doctrine that the right of
construction on the building also covers the plants connected to the bu-
ilding, the institution should not be approached with prejudice in order
to benefit from its advantages.

Key Words: Right of construction, plant, unfair plant, unfair const-

ruction, easement.



BiR TASINMAZA ILISKIN OLARAK BiRDEN FAZLA
REHINLI ALACAKLI iLE BOS DERECEYE ILERLEME
SOZLESMESI YAPILMASI

Ars. Gor. Dr. Musa Furkan SAHIN*

Ozet

Sabit dereceler sistemine gore, bir tasinmaz {izerinde rehin kurula-
bilmesi i¢in tasinmazin derece adi verilen farazi deger pargalarina bo-
liinmesi gerekir. Boylece tasinmazin maliki, her bir derecede tasinmaz
rehni kurabilir. Bu sistemde 6n siradaki derecenin bos birakilip arka si-
radaki dereceye tasinmaz rehni kurulabilmesi miimkiindiir. Ayrica 6n
siradaki derecede bulunan taginmaz rehni terkin edildiginde, diger bir
ifadeyle 6n siradaki derece bosaldiginda arka siradaki derecede bulunan
tasinmaz rehni On siraya ilerlemez. Ancak tasinmazin maliki ile rehinli
alacakli, bos dereceye ilerleme sozlesmesi yapabilirler. Resmi sekilde
yapilan bu s6zlesme, tasinmazin malikine 6n siradaki derece bosaldi-
ginda arka siradaki derecede bulunan tasinmaz rehnini bosalan derece-
ye ilerletme borcu yiikler. Taraflar, sézlesmede art arda ilerleme veya
once gelen dereceleri atlama yontemi belirleyebilecekleri gibi tasinmaz
rehninin bir veya birden fazla defa ilerleyebilmesini de kararlastirabilir-

ler.

Bos dereceye ilerleme sozlesmesi sonucunda 6n siradaki derece bosa-
linca arka siradaki derecede bulunan tasinmaz rehni kendiliginden iler-
lemez. Bu durumda, arka siradaki derecede bulunan tasinmaz rehninin
alacaklis1 tasinmaz rehninin 6n siraya ilerletilmesini talep etmeli ve ta-
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Anabilim Dali, Tiirkiye. E-posta: musafurkan.sahin@asbu.edu.tr, ORCID: 0000-0001-
7277-1013.
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sinmaz maliki de bu tasinmaz rehnini 6n siradaki dereceye ilerletmek
icin tescil talebinde bulunmalidir. Bos dereceye ilerleme sézlesmesinin
tiglincii kisilere, mesela taginmazi devralan yeni malike veya diger re-
hinli alacaklilara kars ileri siiriilebilmesi icin tapuya serh edilmis olmasi
gerekir.

Tasinmazimn maliki, birden fazla rehinli alacakliyla bos dereceye iler-
leme sozlesmesi yapmis olabilir. Bu durumda, derecelerden biri bosal-
dig: takdirde hangi rehnin 6n siradaki dereceye ilerletilmesi gerektigi
tespit edilmelidir. Bos dereceye ilerleme sozlesmeleri serh edilmisse ve
bu sodzlesmelerdeki bos dereceye ilerleme haklar1 catismaktaysa hangi
tasinmaz rehninin 6n siradaki dereceye ilerletilecegi, serhlerin tarihleri
esas alinarak tespit edilir. Buna gore, sdzlesmesi 6nce serh edilmis olan
rehinli alacaklinin hakk: 6nceliklidir.

Birden fazla rehinli alacakliyla yapilan bos dereceye ilerleme sozles-
melerinin tapu siciline serh edilmemeleri halinde oncelikle bos dereceye
ilerleme haklar1 arasinda ¢atisma olup olmadigina bakilir. Haklar ara-
sinda ¢atisma bulunmamaktaysa hangi hakkin 6ncelikli oldugunun tes-
pitine gerek yoktur. Mesela, bosalan derece, bos dereceye ilerleme hakki
taninan rehin haklarindan sadece birinin 6n sirasindaysa haklar arasin-
da gatisma bulunmamaktadir. Yine, bos dereceye ilerleme sozlesmele-
rinde art arda ilerleme sistemi kabul edildiyse sadece bosalan derecenin
bir arkasindaki derecede bulunan tasinmaz rehni bosalan dereceye iler-
letilebilir. On siradaki bosalan derecenin degeri yeterli oldugunda da
bos dereceye ilerleme hakk: taninan her bir rehin hakki bosalan dereceye
tescil edilebildiginden haklar arasinda ¢atismadan s6z edilemez.

Bos dereceye ilerleme haklar1 arasinda ¢atisma bulundugu takdirde
ise doktrinde farkli goriisler ileri siirtiilse de kanaatimizce stzlesmelerde
oncelige iligskin bir hiikiim bulunmuyorsa her bir rehinli alacaklinin ta-
sinmazin malikine karsi hakkini ileri siirebilmesi miimkiindiir. Zira re-
hinli alacaklilarin bos dereceye ilerleme haklar1 nispi hak niteligindedir.
Bu durumda tasinmazin maliki, rehin haklarindan biri icin tescil tale-

binde bulunabilir. Diger rehinli alacaklilar ise bosalan dereceye tescil
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edilen rehin hakkinin sahibi olan rehinli alacakliya kars1 herhangi bir ta-
lepte bulunamazlar; ancak tasinmazin malikinden sozlesmeye aykirilik
sebebiyle tazminat talep edebilirler.

Anahtar Kelimeler: Sabit Dereceler Sistemi, Bog Dereceye Ilerleme
S6zlesmesi, Bog Dereceye Ilerleme Hakki, Serh, Nispi Hak






MIRAS PAYLASMA SOZLESMESI VE MIRASIN
PAYLASILMASINA HAKIM TEMEL ILKELER

Dr. Hasibe Sena AKKISLA*

Ozet

Miras hukuku, bireylerin aile i¢i iletisimlerini hukuki bir diizlem tize-
rinde sonuca baglamasi, ailenin huzuru, bireyin iradesinin serbestisini
dengelemesi bakimindan énemli diizenlemeler yapmaktadir. Miras hu-
kukunun dayandig ilkeler, mirasin paylasilmasma dair benimsenen il-
keler mirasbirakanin ve mirasg¢ilarin hukuki iligskilerinin diizenlenmesi
bakimmdan 6nemlidir. Miras paylasma sozlesmesi, mirascilarin mirasi
paylasma bigimlerini ve miras pay oranlarinin belirlenmesi hususunda
anlasma yapmalarmi konu edinir. Tiirk Medeni Kanunu, miras huku-
kuna dair ilkeleri ve kurallar1 Isvigre Medeni Kanunu'ndan iktibas yolu
ile almistir dolayisiyla Isvigre Medeni Kanunu igerisinde 01.01.2023 tari-
hinde gerceklestirilen degisikliklerin incelenmesi gerekliligini dogur-
mustur. Toplumsal gelismeler ve zamanin sartlarinin degismesi ve eko-
nomik gelismeler etkisi sonucu Isvicre Medeni Kanunu sakli payli mi-
rasgilar1 azaltmistir, altsoyun sakli paymi daraltilmis, bosanma davasi
acilmasi halinde eglerin sakli paylari {izerine yeni diizenlemeler benim-
senmis, mirasbirakanin iradesine baglanan hukuki sonuglar daha énemli
kilinmis ve mirasbirakanin tasarruf 6zgirliigiinii genisletmistir. Miras-
birakanin tasarruf edebilecegi pay arttirilmistir. Calismamizin amaci,
Tiirk Medeni Kanunu'nda miras paylasimi sézlesmesi ve miras paylasi-
min1 diizenleyen esaslar tizerindeki uyusmazliklarin ¢oziimiine 1sik
tutmaktir. Calisma yontemi olarak hukuk sistemlerinin ve yasal diizen-
lemelerin karsilastirmali analizi kullanilacaktir. Calismada Isvicre Me-

Doktor, Avukat, Marmara Universitesi Sosyal Bilimler Enstitiisii, Tiirkiye, E-
mail:dr.av.hasibesenaakkisla@gmail.com, ORCID: 0000-0002-0478-5904.
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deni Kanununun miras hukuku hiikiimlerindeki degisiklikler, Tiirk
Medeni Kanunu ve Alman Medeni Kanunu'ndaki yansimalari, yasal me-
tinler ve mirasmn paylasimini diizenleyen temel ilkeler dogrultusunda
degerlendirilmistir.

Anahtar Kelimeler: Miras Hukuku, Miras Paylasma Sozlesmesi, Mu-
risin Tasarruf Serbestisi, Sakl1 Pay, Isvicre Medeni Kanunu Revizyonu

INHERITANCE DIVISION AGREEMENT AND BASIC
PRINCIPLES GOVERNING THE DIVISION OF INHERITANCE

Abstract

Inheritance law makes important arrangements in terms of conclu-
ding communication individuals within family on a legal plane, peace of
family, and balancing freedom of individual's will. The principles on
which inheritance law is based and principles adopted regarding sha-
ring of inheritance are important in terms of regulating legal relations of
heirs. Inheritance sharing agreement is subject of heirs agreement on
ways sharing inheritance and determination of inheritance share ratios.
Turkish Civil Code has adopted principles and rules of inheritance law
from Swiss Civil Code, therefore, it is necessary to examine amendments
made in SCC on 01.01.2023. As a result of social developments and
changes in conditions time and economic developments, SCC has redu-
ced reserved heirs, narrowed reserved shares heirs, adopted new regula-
tions on reserved shares of spouses in case of divorce proceedings, made
legal consequences attached to will of heir more important and expan-
ded freedom of disposition heir. The share that heir may dispose of has
been increased. The purpose of our study is shed light on solution of
disputes principles regulating inheritance sharing agreement and inheri-
tance sharing in Turkish Civil Code. Comparative analysis legal systems
and legal regulations will be used as a study method. The amendments
on inheritance law provisions of SCC, its reflections on Turkish Civil
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Code and German Civil Code have been evaluated in study in line with
legal texts and basic principles governing division of inheritance.
Key Words: Inheritance Law, Inheritance Distribution Contract, Fre-

edom of Disposal of The Testator, Hidden Share, Revision of Swiss Civil
Code






UCRETLI DiJiTAL PLATFORMLARIN KACAK
KULLANIMININ BORCLAR HUKUKU BAKIMINDAN
DEGERLENDIRILMESI

Dog. Dr. Erman BENLI*

Genis Ozet

Ulkemizde, iicretli dijital platformlarin! sayisinin ve fiyatlarmin art-
mas?, bu platformlarin kagak kullanimina ilgiyi artirmustir. Insanlar,
birden fazla platforma abone olmanm mali yiikiinii karsilayamadigin-
dan, biitcesini sarsmayacak diisiik bir bedelle biitiin {icretli dijital plat-
formlara cezal ve hukuki yaptirimlarina ragmen kagak sekilde erismeyi
goze almaktadir. Ucretli dijital platformlarin kacak kullanimi; elektrik,
su, dogal gaz, toplu tasima gibi kitlesel mal ve hizmetlerin kagak kulla-
nimindan farkli degildir. Calismamizda, ticretli dijital platformlarin ka-
cak kullanimi, Borglar Hukuku boyutuyla incelenmekte olup, Ceza Hu-
kuku ve Fikri Miilkiyet Hukuku boyutlar1 kapsam dis1 birakilmustir.

Piyasa aksakliklar1 teorisine’ gore, “bedavacilik (free-riding)” bir piya-
sa aksaklig tiirtidiir.4 Ucretli dijital platformlardan, maliyetine hig kat-

*  Dog. Dr., Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi, Medeni Hukuk Ana-
bilim Dali, Tiirkiye, E-posta: erman.benli@asbu.edu.tr, ORCID:0000-0002-2277-2832.

1 Netflix, Exxen, Disney+, Blu TV, Gain, TOD (Beinsports), S Sport, Amazon Prime vb.

2 Fiyat artisinin hem talep hem de arz yonlii sebepleri vardir. Talep yoniinde igerikle-
rin zenginlesmesi ve izleme kalitesinin artmasiyla birlikte talebin artmasi, arz yo-
niinde ise enflasyondan ve yaygin kacak kullanimdan dogan maliyetlerin artis1 ve
tiim bunlarin fiyata ve en nihayetinde son kullaniciya yansimasi s6z konusudur.

3 Bator, F.M.: The Anatomy of Market Failure, The Quarterly Journal of Economics 1958,
Vol. 72 (3), s. 351 vd.; Mitchell, J.C.: The Doctrine of Market Failure and Early Develop-
ment Theory, History of Economics Review 2006, Vol. 44, s. 50 vd.; Hertog, J.D.: Re-
view of Economic Theories of Regulation, Discussion Paper Series 2010, No. 10-18, s. 5;
Holcombe, R.: Public Sector Economics: The Role of Government in the American
Economy, New Jersey 2006, s. 27; Datta-Chaudhuri, M.: Market Failure and Govern-
ment Failure, The Journal of Economic Perspectives 1990, Vol. 4 (3), s. 37-38.
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lanmadan veya sembolik denebilecek bedelle katlanarak kacak sekilde
faydalanmak bedavacilik problemine yol agmaktadir.5 Ucretli dijital
platformlardan kacak sekilde faydalanmak, hem hizmeti sunan firmanin
hem de yasal kullanicilarin islem maliyetlerini artirmakta, onlara zarar
vermektedir. Hizmeti sunan firma agisindan, maliyetleri artirmakta ve
firmanin yatirnm giidiisii zedelemektedir. Firma, artan maliyetlerini ya-
sal kullanicilara yansitmakta, bu nedenle yasal kullanicilar hizmetten
daha pahali yararlanmak zorunda kalmaktadir. Ucretli dijital platform-
larin kagak kullanimina kars: Ceza Hukuku, Fikri Miilkiyet Hukuku ve
Borglar Hukuku miieyyideleri, bedavacilik teskil eden piyasa aksakligin
ortadan kaldirmay1 amaclamaktadir. Calismamizin temel sorusu sudur:
Acaba ticretli dijital platformlarin kagak kullanimina kars: Borglar Hu-
kuku miieyyidesi ne olabilir? Diger bir deyisle, ticretli dijital platformla-
rin kacak kullanimi haksiz fiil mi yoksa sozlesmeye aykirilik mu tegkil
etmektedir? Dogal olarak, kacak kullanicilara miieyyidelerin uygulana-
bilmesi icin, bu kisilerin teknik olarak tespit edilebilmesi gerekir. Calis-
mamizda, Borclar Hukuku miieyyidesine iliskin degerlendirmelerimizi
kagak kullanicilarin teknik olarak tespit edilebildigi varsayimi altinda
yapmaktayiz. Kagak kullanicilarin tespit edilmesinin miimkiin olup ol-
madig1®, miimkiinse teknik olarak nasil tespit edilebilecegi bu ¢alisma-
nin siirlarini asmaktadir.

Kitlesel hizmetlerin kacak kullanimina uygulanacak hiikiimler konu-
sunda doktrinde ortaya ¢ikan farkli goriisler, ticretli dijital platformlarin
kagak kullaniminda da giindeme gelmektedir. Ucretli dijital platformla-
rin kagak kullanimina uygulanacak Borclar Hukuku miieyyidesinin ka-

4 Cole, Daniel H./Grossman, Peter Z.: Principles of Law and Economics, Pearson,
New Jersey 2005, s. 17.

5 Kacak elektrik 6zelinde, Tiirkiye’deki kagak elektrik sorununa Hukukun Ekonomik
Analizi (Economic Analysis of Law, Law&Economics, Economics of Law) perspektifinden
¢ozum Onerisinde bulunan bir ¢aligma igin bkz. Benli, Erman/Emin Benli, Hande:
Cheapest Cost Avoider Approach to the Electricity Loss and Theft in Turkey,
Network Industries Quarterly, 19(2), 2017, ss. 13-16.

6 Ornek olarak bkz. https://www.goal.com/tr/haber/bein-media-group-kacak-ya-
yin-yapan-illegal-olusumun-ic-yuezuenue-ortaya-cikardi/16whrOtw9kr31ar56aw-
Ob4qng https:/ /beoutq.tv/https:/ /www.youtube.com/watch?v=LmYqEIob]Ts
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nuni dayanagi konusunda ti¢ farkl goriisiin mevcut oldugunu soyleye-
biliriz:

Birinci goriis: Kitlesel hizmetlerin kagak kullanimi haksiz fiil tegkil
etmektedir, bu nedenle haksiz fiil hiikiimleri (TBK m.49 vd.) uygulan-
malidir.” Dolayisiyla, bu goriise gore, ticretli dijital platformlarin kagak
kullaniminda da haksiz fiil hiikiimleri uygulama alani bulmalidar.

Ikinci goriis: Kitlesel hizmet sunumlarinda genele yapilmug bir icap
vardir, kacak kullananin iradesi oOrtiilii-zzmni kabul beyani sayilir ve
sozlesme TBK m.1/1’e gore kurulmus olur. S6zlesme gecersiz olursa, il-
gilileri TMK m.2/2 hiikmiine gore korumak miimkiindiir. Fiilli akit-fiili
sozlesme iliskileri-fiili borg iligkileri teorisine gitmeye gerek yoktur.8 Zi-
ra, bu teorinin hukukumuzda kanuni dayanagi bulunmamaktadir.?

Ugiincii goriis: Bizim de katildigimiz bu goriise!® gore, iicretli dijital
platformlarin kacak kullanimini, diiriistliik kuralina (TMK m.2/1) daya-
nan sozlesme benzeri borg iliskilerinden fiili s6zlesme iliskisi (faktisches
Vertragsverhiiltnis) kapsaminda degerlendirmek gerekir. Fiili sozlesme
iligkisi teorisine!! gore, karsilikli ve birbirine uygun irade beyanlar1 ol-
maksizin, salt fiili vakialar-olgular ile borg iliskisi kurulabilir (islem ira-
desi ve beyan aranmiyor). Burada, sorumluluk sézlesme varmis ve ihlal
edilmis gibi sozlesmeye aykirilik hiikiimlerine dayandirilmak suretiyle
zarar goren daha siki korunmaktadir. Yani, nasil ki culpa in contrahendo,
culpa post contrahendum ve tglincii kisiyi koruyucu etkili sdzlesme teori-
lerinde zarar vereni haksiz fiil hiikiimleri yerine borca aykirilik hiikiim-

7 Bkz. Eren, Fikret: Borclar Hukuku Genel Hiikiimler, 24. Baski, Yetkin Yayinlari, An-
kara 2019, s. 142. Yazar, agikca belirtmese de, degerlendirmelerinden birinci goriisii
kabul ettigini anliyoruz.

8 Hatemi, Hiiseyin/Gokyayla, K. Emre: Bor¢lar Hukuku Genel Boliim, Vedat Kitapgi-
lik, Istanbul 2011, s. 16.

9 Eren, s. 142, Kocayusufpasaoglu, Necip: Borclar Hukukuna Giris, Hukuki Islem,
Sozlesme, 4. Basi’dan 7. Tipki Basy, Filiz Kitabevi, Istanbul 2017, s. 80.

10 Oguzman, Kemal/Oz, M. Turgut: Borclar Hukuku Genel Hiikiimler, Cilt 1, 20. Baski,
Vedat Kitapgilik, Istanbul 2022, s. 42; Tekinay, Seldhattin Sulhi: Bor¢lar Hukuku, 3.
Basi, Istanbul Universitesi Hukuk Fakiiltesi Fakiilteler Matbaasi, Istanbul 1974, s. 66.

11 Medicus, Dieter: Allgemeiner Teil des BGB, 9. Baski, C.F. Miiller Verlag, Heidelberg
2006, s. 101 vd.; Syz, Carole Barbara: Faktisches Vertragsverhaltnis, Ziirich 1991, s. 35
vd. Ayrica bkz. BGE 119 11 437; BGE 110 II 244; BGE 108 11 112; BGE 119 II 40.
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lerine tabi tutmak miimkiinse; burada da sunulan hizmetten s6zlesmeye
dayanmaksizin kagak sekilde yararlanan kisiye karsi sebepsiz zengin-
lesme veya vekaletsiz is gorme hiikiimleri yerine diiriistliik kuralindan
(TMK m.2/1) hareketle sézlesmeye aykirilik hiikiimlerine (TBK m.112
vd.) gitmek miimkiin hale gelmektedir.!2 Béylece, zarar goren;

- Kusuru ispat yiikiinden kurtulur (TBK m.112).

- Daha uzun (10 y1l) zamanasimu siiresine tabi olur (TBK m.146) > Fa-
kat, taraflarin kurmak istedigi sdzlesme 5 yillik zamanagimina tabi ise o
zaman bu 5 yillik siire esas alinir.

- Ifa yardimcisindan dolay1 borgluyu kurtulus kaniti getiremeyecegi
sekilde kusursuz sorumlu tutabilir (TBK m.116).13

Borglar Hukuku kurallari, borg iligskisine giren taraflarin davranisla-
rin1 sosyal refahi maksimize edecek kararlar almalar1 yoniinde tesvik
ediyorsa, bu kurallar etkin-optimal kurallardir diyebiliriz.1* Bu baglam-
da, tiglincii goriisiin fiill sozlesme iligkisi ¢cercevesinde éngordiigii yapti-
rim tiirti, maliyet-etkin (cost-efficiency) davranislari tesvik etmek ve islem
maliyetlerini azaltmak suretiyle taraflar1 sosyal refah1 maksimize edecek
davraniglara yoneltmek bakimindan teorik olarak daha islevsel goriin-
mektedir.

Fiili sozlesme iliskisi teorisi, iki alanda kullanilmaktadir:

1) Hiikiimsiiz!5 olan siirekli borg iliskilerinde: Sayet, uzun siire de-
vam etmis ve taraflarca biiyiik boliimii ifa edilmis bir siirekli borg iliskisi

12 Oguzman/C")z, s. 41.

13 Serozan, Rona: “Culpa in Contrahendo”, “Akdin Miispet Thlali” ve “Usgiincii Kisiyi
Koruyucu Etkili Sézlesme” Kurumlarimin Ortak Temeli: Edim Yiikiimlerinden Ba-
g1msiz Borg Iligkisi, Mukayeseli Hukuk Arastirmalar1 Dergisi 1968, Yil: 2, Say1: 3, ss.
108-129, s. 111; Kocayusufpasaoglu, s. 10; Oguzman/(")z, s.37,dn. 11 ve s. 499.

14 Schweizer, Urs: Efficient Incentives from Obligation Law and the Compensation
Principle, International Review of Law and Economics 45 (2016) 5462, s. 54. Ayrica
bkz. Cole/Grossman, s. 26; Ogus, Anthony: Costs and Cautionary Tales: Economic
Insights for the Law, Hart Publishing, UK 2006, s. 14 ve 47.

15 Biz, hitkiimsiizliigii genis anlamiyla kabul ettigimizden, burada gegersizlik demeyi
dogru bulmadik, cilinkii genis anlamda hiikiimstizliikte gegersizlik denilen yaptirim
tiirti sadece kesin hiikiimstizliige karsilik gelmektedir. Halbuki, siirekli borg iliskile-
rinin irade sakathigi nedeniyle iptal edilebilirligi de s6z konusu olabilir. Krs. Kocayu-
sufpasaoglu, s. 77-78.
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hiikiimsiiz oldugunda, bu gegersizligin geriye etkili sonu¢ dogurmasi
adil olmayacagindan, hiikiimsiizliigiin ileriye etkili sonug dogurabilmesi
icin, taraflar arasinda fiili bir borg iliskisi kuruldugu kabul edilmektedir.
Mesela, ayirt etme giiciine sahip olmayan bir kimsenin yaptig1 hizmet
so0zlesmesi kapsaminda bir siire calismasi halinde, sdzlesme gegersiz ol-
sa bile fiill borg iliskisinin varligindan hareketle isverenin ¢alisana kars:
calistigr siire igin ticret deme borcu dogar. Ote yandan, siirekli borg
iligkilerinin hata-yanilma, hile-aldatma veya ikrah-korkutma sebebiyle
iptali halinde, bu iptalin sadece gelecege etkili olmas1 dogrudan diirist-
litkk kurali ile de miimkiin olabilir, fiili s6zlesme iliskisi teorisi uyarinca
da miimkiin olabilir, her iki secenekte de kanuni dayanak diiriistliik ku-
rali oldugundan pratikte bir fark s6z konusu olmaz.1

2) Tipik sosyal davranislarda (socialtypiches Verhalten): Genele arz edi-
len ve “utilities” denen kamusal hizmetlerden (iletisim, su, elektrik, top-
lu tasima gibi) “kagak” sekilde faydalanmada fiill sézlesme iligkisinin
s0z konusu oldugu ileri siirtilmektedir. Meseld, toplu tasima araglarin-
dan ticretini 6demeden faydalanan'” bir kimsenin arada sézlesme olma-
sa da, fiili anlamda bir s6zlesme iliskisine girdigi kabul edilmektedir.!s
Sosyal tipteki davramslar, zimni irade beyani degildir, bu davramslar
hukuki bir sonuca yénelik degil fiili sonuca yonelik davraniglardir.1® Uc-
retli dijital platformlardan kacak sekilde faydalanmak da bu kapsama
girmektedir. S6z konusu platformlar1 kacak kullanan kisiler tespit edilir-
se, bu kisiler kagak kullandiklar1 her bir platform ile fiili bir s6zlesme
iliskisine girdigi kabul edilerek, kendisinden s6zlesmeye aykirilik hii-

16 Bkz. Oguzman/(")z, s.41,dn. 25 ve s. 124, dn. 275.

17 Eskiden, zayif denetimden otiirii banliy6 trenlerinin kagak sekilde kullanilmasi yay-
gind1. Denetgi, yakaladig: kisilere cezali bilet (normal biletten daha pahaliyd:) bazen
de normal bilet keserdi (treni kagirmamak i¢in son dnda bindigini ve bilet alamadig:-
n1 sdyleyenler denetciyi ikna ettigi takdirde cezali bilet 6demek yerine normal bilet
parast 6derdi). Fakat, her durakta denetcinin girmedigi vagonlara gecerek yer degis-
tirenler yakalaninca cezali bilet parasi1 6derdi. Banliy6 trenlerine sahte (fotokopi) pa-
soyla binenler bile vardi. Denetci bu kisileri yakalarsa, yasal paso ticreti + ceza bedeli
tahsil ederdi.

18 Tekinay, s. 65.

19 Fiili sozlesme iligkisi teorisini kabul etmeyen goriis, bu teorinin TBK m.1/1 hitkmiine
aykiri oldugunu ileri stirmektedir. Bkz. Eren, s. 142.
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kiimlerine gore abonelik ticreti ve varsa miispet zararin tazmini talep
edilebilir. Ucretli dijital platformlarin kagak kullaniminda, kullanic1 yurt
dis1 server’t bulunan hacker ile iletisime gecer, kendisine yillik sembolik
denebilecek bir abonelik ticreti 6der (bazi hackerlar iki ayda bir ek olarak
sifre kirma ve yenileme {icreti de istemektedir), {icret dendikten sonra
hacker kullaniciya kullanic1 adi ve sifre gonderir, kullanici bunlar: tele-
vizyonuna, bilgisayarma ve telefonuna indirdigi uygulamaya girerek
Tiirkiye’deki tiim ticretli yasal dijital platformlara erisebilme imkani bu-
lur. Kagak djjital platform kullaniminda, yasal dijital platformlarin sifre-
lerinin kirilmasi s6z konusudur. Sonug itibariyle, dijital platformlarin
kacak kullaniminda, kendisine kagak sekilde erisilen her bir yasal djjital
platform, hizmetten kacak faydalanan kisiye kars1 sebepsiz zenginlesme
veya vekaletsiz is gorme hiikiimlerine gitmeden sanki arada bir sozles-
me iligkisi varmus gibi fiili borg iliskisinden hareketle s6zlesmeye aykiri-
lik hiikiimlerinden faydalanabilir ve {iyelerinden aldig1 yillik abonelik
ticretini ve varsa miispet zararmin tazminini talep edebilir.

Her ne kadar fiili s6zlesme iligkisi teorisinin Alman Hukuku'nda terk
edildigi soylense de?, sosyal adalete ve hakkaniyete uygun diisen ve
kanuni dayanagmi diiriistliik kuralinda (TMK m.2/1) bulan islevsel bir
teori oldugundan, hukukumuzda uygulanmasinin miimkiin ve faydal
olacag1 kanaatindeyiz.2!

20  Kocayusufpasaoglu, s. 80; Hatemi, s. 15.

21 Ayni yonde bkz. Oguzman/f)z, s. 42; Tekinay, s. 66. Aksi goriiste bkz. Medicus, s.
102 vd.; Flume, Werner: Allgemeiner Teil des Biirgerlichen Recht, 2. Baski, Heidel-
berg 1975, s. 97; Kocayusufpasaoglu, s. 80; Eren, s. 142; Hatemi, s. 15.



TURK BORCLAR KANUNU M. 342’DE MUTLAK
EMREDICi OLARAK DUZENLENMESINE RAGMEN
NEREDEYSE HiC UYGULANMAYAN KiRA
GUVENCESININ DEGERLENDIRILMESI

Dr. Ogr. Uyesi Ozlem SARI FIDAN*

Ozet

6098 sayili Tiirk Borglar Kanunu ile yiiriirliige giren kira hukukunda-
ki yeniliklerden biri de uygulamada depozito olarak bilinen, kiraya ve-
renin kira sozlesmesinden dogabilecek alacaklarini teminat altina almay:
amaclayan ve bir miktar para ya da kiymetli evraktan olusan kira gii-
vencesinin kanunlastirilmas: olmustur. Esasinda 6098 sayili TBK 6ncesi
dénemde de herhangi bir hukuki diizenleme bulunmamasma ragmen
kiraya verenler tarafindan kiracilardan depozito istenilebilecegi hem 6g-
retide hem uygulamada oybirligi ile kabul edilmekte idi. Bu anlamda ki-
ra giivencesine iliskin diizenleme her ne kadar ilk defa TBK ile kanun-
lagtirilmis olsa da kira giivencesi uzun zamandir kabul goren bir kira
hukuku teminati olmustur. Konut ve ¢atili isyeri kirasi sozlesmelerinde
uygulanabilen TBK m. 342’deki kira giivencesi diizenlemesi ile uygula-
madaki sorunlar dikkate alinarak kiraci lehine bir diizenleme yapilmak
istenmistir. Bu dogrultuda kira giivencesi azami olarak tii¢ aylik kira be-
deli ile sinirlandirilmus, kira giivencesinin bankaya tevdi edilmesi zorun-
lulugu getirilmis ve kiraya verenin kira giivencesinden faydalanabilme-

si; iki tarafin rizasi, kesinlesmis icra takibi veya mahkeme karar1 gibi

*
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zorlu sartlara tabi tutulmustur. Fakat teoride kiraciy1 korumakta olduk-
ca etkili olacag diistiniilen bu diizenlemenin neredeyse hi¢ uygulamaya
gecemedigi ve kiraya verenlerin TBK 6ncesi donemde oldugu gibi kira
giivencesini yine elden almaya devam ettikleri goriilmiistiir. Eski uygu-
lamanin devam etmesinin temel sebebi, kira sozlesmelerinin sozlesme
ozgiirliigii ilkesinin uygulandig1 6zel hukuk sézlesmelerinden biri ol-
mas1 ve buna bagh olarak kiraya verenlerin s6zlesmeyi akdedip akdet-
memekte ve s6zlesmenin kars: tarafim1 segmekte 6zgiir olmalar1 olmus-
tur. Zira kiracilarin sézlesmenin kurulmasindan once kira giivencesini
elden teslim etmeyi kabul etmemeleri, kiraya verenler acisindan kira
sOzlesmesinin kurulmamas igin bir sebep teskil etmistir. Gergekten de
kiraya verenler, kirac1 ad ve hesabina bankaya yatirilan ve kira sozles-
mesi sona erdiginde ancak belirli sartlarin varlig1 halinde faydalanabile-
cekleri bir giivence yerine s6zlesmenin basinda elden teslim aldiklar1 ve
sozlesmenin sonunda istedikleri gibi kesinti yapabilecekleri bir giiven-
ceyi tercih etmislerdir. TBK m. 342’deki diizenlemenin emredici nitelikte
olmas: karsisinda, kiracidan elden alman ya da ti¢ aylik kira bedelini
asan kira giivencelerinin kesin hiikiimsiizliik sebebiyle, sebepsiz zengin-
lesme hiikiimlerince iadesinin istenilebilmesi elbette miimkiindiir. Fakat
kira sdzlesmesi kurulduktan sonra kiraya verenle davalik olup kira soz-
lesmesinin devaminda sorunlar yasamak kiracilarin pek tercih ettikleri
bir yol olmamuistir. Nitekim TBK ytirtirliige gireli 11 y1l olmasina ragmen
kira giivencesinin bankaya yatirildig: bir uyusmazlig: konu olan ytiiksek
mahkeme kararina rastlanilmamistir. Bu ¢alismada kira giivencesi dii-
zenlemesinin neden uygulanamadig1 konusunda kapsamli bir degerlen-
dirme yapilacak ve hiikmiin daha uygulanilabilir kilinmas: igin ne gibi
degisiklikler yapilabilecegi hususu ele almacaktir.

Anahtar Kelimeler: Kira Sézlesmesi, Konut ve Catili Isyeri Kirasi, Ki-
ra Guvencesi, Emredici Hiikiim, Kesin Hiikiimstizliik
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EVALUATION OF RENTAL SECURITY, WHICH IS ALMOST NEVER
APPLIED EVEN THOUGH IT IS REGULATED AS A MANDATORY
IN ARTICLE 342 OF TURKISH CODE OF OBLIGATIONS

Abstract

One of the innovations in the lease law that came into force with the
Turkish Code of Obligations (No. 6098) was the legalization of the rental
security, known in practice as a deposit, which aims to guarantee the re-
ceivables of the lessor that may arise from the lease agreement and con-
sists of an amount of money or negotiable instruments. In fact, even
though there was no legal regulation in the period before TCO No. 6098,
it was unanimously accepted both in doctrine and practice that lessors
could request a deposit from lessees. In this sense, although the regula-
tion regarding rental security was first legislated by the TCO, it has been
an accepted rental law guarantee for a long time. With the rental secu-
rity regulation in Article 342 of TCO, which can be applied in residential
and roofed workplace lease agreements, aimed to make a regulation in
favor of the lessees, taking into account the problems in practice. Accor-
dingly, the rental security is limited to a maximum of three months' rent,
and the obligation to deposit the rental security to the bank is made. In
addition, the lessor's ability to benefit from rental security is subject to
stringent conditions such as the consent of both parties, finalized debt
enforcement or court decision. However, it has been observed that this
regulation, which is thought to be very effective in protecting the lessees
in theory, has almost never been put into practice and lessors continue
to receive rental security as in the pre-TCO period. The main reason for
the continuation of the old practice is that lease agreements are one of
the private law agreements where the principle of freedom of contract is
applied and, accordingly, lessors are free to conclude or not to conclude
the agreement and to choose the other party of the agreement. The fact
that the lessees did not agree to hand-deliver the rental security before
the conclusion of the contract constituted a reason for the lessors not to

establish the lease agreement. Indeed, lessors have preferred a guarantee
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that they received by hand at the beginning of the contract and can make
deductions as they wish at the end of the contract, instead of a guarantee
that that they can benefit from only if certain conditions and that deposi-
ted in the bank in the name and account of the lessees. In view of the
mandatory nature of the regulation in Article 342 of TCO, due to nullity,
it is of course possible to request the return of rental security that taken
from the lessees or exceeding three months' rent with unjust enrichment
provisions. However, after the lease agreement is established, filing an
action against the lessor and experiencing problems during the continu-
ation of the lease agreement has not been a preferred option for lessees.
As a matter of fact, although it has been 11 years since the TCO came in-
to force, there has been no Supreme Court decision regarding a dispute
in which the rental security was deposited in the bank. In this study, a
comprehensive evaluation will be made as to why the rental security re-
gulation couldn't be applied and what changes can be made to make the

provision more applicable will be discussed.

Key Words: Lease agreement, Residential and roofed workplace rent,

Rental security, Mandatory provision, Nullity



AILE KONUTUNA iLISKIiN KiRA SOZLESMESININ
FESHINDE KiRAYA VERENIN BILDIRIM
YUKUMLULUGUNU DUZENLEYEN TBK M. 349/I11
HUKMU UZERINE BiR DEGERLENDIRME

Dr. Ogr. Uyesi Hayrunnisa ALTIN SAHIN*

Ozet

Aile konutu, eslerin evlilik birliginin devamui siiresince oturma ihti-
yaclarmi karsilamak {izere siirekli olarak ortak yasamlarmin merkezi
haline getirdikleri konut olarak kullanilmaya elverisli yerdir. Aile konu-
tu, eslerden birinin veya her ikisinin taraf oldugu bir kira s6zlesmesi ile
saglanmis olabilir. Aile konutuna iligskin kira s6zlesmesinin feshi, eslerin
her ikisinin de s6z sahibi olmasi gereken bir konudur. Bu sebeple 4721
sayili Tiirk Medeni Kanunu (TMK) m. 194 ve 6098 sayil1 Tiirk Borglar
Kanunu (TBK) m. 349 hiikiimlerinde bu konuda bazi 6zel diizenlemelere
yer verilmektedir.

TBK m. 349/l hiikmiinde aile konutuna iliskin kira sozlesmesini
feshetmek isteyen kiraya verenin fesih bildirimini ve fesih ihtarina bagh
Odeme siiresini eslere ayr1 ayr bildirme yiikiimliiliigii diizenlenmekte-
dir. Bu hiikmiin amaci, eslerin her birinin kira sdzlesmesinin feshini en-
gellemek konusunda gereken tedbirleri alabilmesine imkan taninmasi ve
aile konutuna iligskin olarak esler arasinda seffafligin saglanmasidir. An-
cak TBK m. 349/III hiikkmii uygulanma alani, uygulanma sartlari, hii-
kiim ve sonuglar1 konularinda hakl olarak elestirilmektedir.

TBK m. 349/1II hiikmiiniin sadece konut ve gatil isyeri kiralar1 kap-
saminda kiralanan aile konutuyla sinirl olarak m1 uygulanacag: konu-

Dr. Ogr. Uyesi, Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi, Medeni Hukuk
Anabilim Dali, Tiirkiye, E-posta: hayrunnisa.altin@asbu.edu.tr., ORCID: 0000-0002-
7959-7174.
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sunda tereddiitler bulunmaktadir. Bagka bir ifadeyle, aile konutu niteligi
tasiyan bazi konutlarin, TBK m. 349’a gore konut kapsaminda olup ol-
madig1 tartismalidir. Bu mesele, 6zellikle tasmir niteligindeki aile konu-
tu bakimmdan giindeme gelmektedir. Zira TBK m. 349 hiikmii TBK sis-
tematiginde “Konut ve Catili Isyeri Kiralar1” baghg altinda diizenlenmek-
te ve bu hiikmiin uygulanma alan1 bakimindan “aile konutu olarak kulla-

milmak iizere kiralanan taginmazlar” ifadesine yer verilmektedir.

TBK m. 349/1II hitkmiinde kiraya verenin bildirim yiikiimliiltigiiniin
kapsamu fesih bildirimi ve fesih ihtarma bagli 6deme siiresi olarak ifade
edilmistir. Bu ifade, bu hiikmiin uygulanma alanmnin kira sdzlesmesinin
bildirim yoluyla veya kiracinin temerriidii sebebiyle sona erdirilmesi
halleriyle smurli olup olmadig1 sorununu giindeme getirmektedir. Aile
konutunun ve buna bagl olarak evlilik birliginin korunmas: agisindan
tercih edilmesi gereken, TBK m. 349/III hiikmiiniin kira stzlesmesinin

feshi sebepleri arasinda ayrim yapilmadan uygulanmasidir.

TBK m. 349/III hiikmiiniin uygulanabilmesi icin kira sézlesmesine
taraf olmayan esin TMK m. 194/1V uyarinca kiraya verene yonelttigi bir
bildirimle sézlesmeye taraf olmasi, bagka bir ifadeyle, her iki esin de ki-
raci sifatini tasimasi gerekmektedir. Bu sart, TBK m. 349/III hiitkmiiniin
varliginin gerekli olup olmadiginin sorgulanmasina sebep olmaktadir.
Zira birden fazla kiracinin taraf oldugu kira sézlesmesinde kiraya vere-
nin feshe yonelik bildirimleri kiracilarin tamamina yoneltmesi, aslinda
birlikte kiranin bir sonucudur. Ayrica, TBK m. 349/1III hiitkmiiniin amac1
dogrultusunda olmasi gereken, bu yiikiimliiliigiin 6zellikle eslerden sa-
dece birinin kira so6zlesmesine taraf olmasi halinde uygulanabilmesidir.
Bu sayede, kira s6zlesmesine taraf olmayan es, s6zlesmeden kaynakla-
nan ylikiimliiliiklerden sorumlu olmayip s6zlesmenin feshini engelleme
imkani bulabilir.

Isvigre hukukunda, aile konutuna iliskin kira sézlesmelerinde kiraya
verenin feshe iligskin bildirimleri kiraciya ve esine ayr1 ayr1 gonderme
yiikiimliiliigii, Isvigre Borglar Kanunu (IBK) m. 266n hiikmiinde diizen-
lenmektedir. Bu hiikmiin lafzinda, hiikmiin uygulanma alani bakimin-
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dan fesih sebepleri arasinda bir ayrima yer verilmemektedir. Ayrica, IBK
m. 266n, eslerden sadece birinin kira sozlesmesine taraf olmasi halinde
uygulanabilmektedir. Bu sebeple IBK m. 266n, TBK m. 349 /111 hiikmii
ile karsilastirildiginda esleri daha fazla korumaktadir.

Anahtar Kelimeler: Aile Konutu, Kira S6zlesmesi, Bildirim Yiikiim-
liiltigii, Fesih, Birlikte Kira






SOSYAL MEDYA ETKILEYiCILERI TARAFINDAN
YAPILAN HUKUKA AYKIRI REKLAMLAR SONUCUNDA
DOGACAK HUKUKi SORUMLULUGUN VE
SORUMLULARIN DEGERLENDIRILMESI

Ogr. Gor. Dr. Pelin ATILA YORUK*

Ozet

Bu calismanin odak noktasi, sosyal medyada fazla takipci sayisina
sahip olan sosyal medya etkileyicilerinin sosyal medya iizerinden yap-
mis olduklar1 hukuka aykir1 reklamlardan dogan hukuki sorumlulugu-
dur.

7/11/2013 tarihli ve 6502 sayili Tiiketicinin Korunmasi1 Hakkinda
Kanunun 61 inci, 62 nci, 63 tincii ve 84 {incii maddeleri dogrultusunda,
10.01.2015 tarihli ve 29232 sayili Resmi Gazete’de Ticari Reklam ve Hak-
siz Ticari Uygulamalar Yonetmeligi (“Yonetmelik”) yayimlanmis ve
4/5/2021 tarihli ve 309 sayil1 Reklam Kurulu toplantisinda alinan karara
dayanarak Sosyal Medya Etkileyicileri Tarafindan Yapilan Ticari Reklam
Ve Haksiz Ticari Uygulamalar Hakkinda Kilavuz (“Kilavuz”) yayim-
lanmustir. Yonetmelikte Ticari reklam; Ticaret, is, zanaat veya bir mes-
lekle baglantili olarak, bir mal veya hizmetin satisin1 ya da kiralanmasin
saglamak, hedef kitleyi olusturanlar1 bilgilendirmek veya ikna etmek
amaciyla reklam verenler tarafindan herhangi bir mecrada yazili, gorsel,
isitsel ve benzeri yollarla gerceklestirilen pazarlama iletisimi niteligin-
deki duyurular olarak tanimlanmustir. {lgili kilavuzda “sosyal medya”,
“4/5/2007 tarihli ve 5651 sayili Internet Ortaminda Yapilan Yaymlarin
Diizenlenmesi ve Bu Yaymlar Yoluyla Islenen Suglarla Miicadele Edil-

* Ogr. Gor. Dr., Ankara Universitesi Hukuk Fakiiltesi, Adalet Meslek Yiiksekokulu, Tiir-
kiye, E-posta: pelinatila @gmail.com, ORCID:0000-0001-9474-4454.
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mesi Hakkinda Kanun kapsaminda sosyal etkilesim amaciyla kullanici-
larin internet ortaminda metin, goriintii ve ses gibi icerikleri olusturma-
larina, goriintiilemelerine veya paylasmalarina imkan saglayan gercek
veya tiizel kisiler” olarak; “Sosyal medya etkileyicisi” ise “sosyal medya
hesabi tizerinden kendisine veya reklam verene ait bir mal veya hizme-
tin satiginu ya da kiralanmasini saglamak, hedef kitleyi olusturanlar: bil-
gilendirmek veya ikna etmek amaciyla pazarlama iletisiminde bulunan
kisi” olarak tanimlanmuistur.

Mevzuatimiza gore hukuka aykiri reklam tiirleri; aldatici reklamlar,
ortiilii reklamlar ile tiiketicilerin can ve mal giivenligini tehlikeye atan
reklamlardir. Sosyal medyada yapilan reklam uygulamalar: ise hatirh
pazarlama, viral pazarlama ve iiriin yerlestirme Aslinda markalarmn
iirtin ve hizmetlerini tanitmasinin yani sira, genis kitlelere ulagsma ve tii-
ketici davraniglarini etkileme giiciine sahip olmasi bakimindan sosyal
medya etkileyicileri tarafindan yapilan sosyal medya reklamlar: aligveris
diinyasinda 6nemli bir yer tutmaktadir.

Sosyal medya etkileyicileri, isbirliklerinde dogrudan reklam verenler
veya reklam ajanslar1 araciligy ile reklam icerikleri {iretmekte ve bu se-
kilde gelir saglamaktadir. Sosyal medyada yapilan reklamlar, 6zellikle
organik goriintimii nedeniyle geleneksel reklamciligin tabi oldugu yasal
diizenlemelere daha az uyum saglamis, ortiilii reklam ile yaniltic1 rek-
lam gibi bir¢ok soruna neden olmustur. Bu nedenle hukuka aykir1 rek-
lamlar bakimmdan hem sosyal medya etkileyicilerinin, hem reklam
ajanslarinmn hem de reklam verenlerin hukuki sorumlulugu bulunmak-
tadur.

Etkileyiciler tarafindan yapilan reklamlarin mevzuata aykir1 olmasi
sonucunda piyasada haksiz rekabet ortami olusmaktadir. Bunun sonu-
cunda da tiiketicilerin korunmas: gerekliligi kagimnilmaz bir hal almstir.

Sosyal medya etkileyicilerinin sorumlulugu irdelenirken sadece hak-
siz fiil sorumluluklar1 degil ayni1 zamanda TMK md. 2 baglaminda, de-
gerlendirme yapilmasi gerekmektedir. Etkileyicinin yapmuis oldugu hu-
kuka aykir1 reklamlar dolayisiyla reklam verenin de sorumlulugu kagi-
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nilmazdir. Reklam verenlerin hem culpa in contrehendo sorumlulugu
hem de adam ¢alistiranin sorumluluguna iliskin hiikiimler 15181 altinda

sorumlulugu da bulunmaktadir.

Anahtar Kelimeler: Sosyal Medya, Sosyal Medya Etkileyicisi, Ticari
Reklam, Hukuka Aykir1 Reklam, Isbirligi Sozlesmeleri

LEGAL RESPONSIBILITY ARISING FROM UNLAWFUL
ADVERTISEMENTS BY SOCIAL MEDIA INFLUENCERS AND
LIABILITY OF THE PARTIES INVOLVED

Abstract

The focal point of this study is the legal responsibility arising from
the unlawful advertisements made by social media influencers with a
large number of followers on social media. Social media influencers col-
laborate with advertisers or advertising agencies to create ad content di-
rectly, generating income in this manner. When influencer-made ads vi-
olate regulations, it creates an unfair competitive environment in the
market, necessitating the protection of consumers as a consequence. In
examining the responsibility of social media influencers, not only tort
liabilities but also evaluations within the context of Article 2 of the Tur-
kish Civil Code (TMK) are essential. Due to the unlawful ads by influen-
cers, the advertiser's responsibility is inevitable. Advertisers bear res-
ponsibility under both culpa in contrahendo and the employer's liability

provisions.

Key Words: Social Media, Social Media Influencer, Commercial Ad-
vertising, Illegal Advertising, Cooperation Agreements






ASIRI IFA GUCLUGU KAYITLARI

Ars. Gor. Dr. Hale SAHIN*

Ozet

Asin ifa giicliigii kayitlari, sozlesmenin kurulmasi ile ifa aninin farkl
oldugu borg iliskilerinde sozlesmenin kurulmasindan sonra asir1 ifa giic-
ligii sonucunu doguran énemli durum degisiklikleri meydana geldigi
takdirde s6zlesmenin bu durum degisikliklerine uyarlanmasi amaciyla
ongoriilen sozlesme hiikiimleridir. Bu kayaitlar, asir1 ifa giicliigli sonucu-
nu doguran durum degisikliginin gerceklesmesinden 6nce diizenlen-
mektedir. Bu tiir kayitlarda taraflar, asir1 ifa giicliigii niteligi tasiyan du-
rum degisiklikleri meydana geldiginde s6zlesmeyi yeniden miizakere
etmeyi kararlastirmaktadir.

Asin ifa giigliigii kayitlar: genellikle milletleraras: ticari sozlesmeler-
de kullanilmaktadir. Zira, milletleraras: ticari sdozlesmelere uygulanacak
hukukta hakimin sozlesmeye miidahalesi ve dolayisiyla sozlesmenin
uyarlanmasi kurumu diizenlenmemis olabilir. Diger yandan, s6zlesme-
nin uyarlanmasi kurumu heniiz lex mercatoria olarak kabul edilmemek-
tedir. Bu sebeple, asir1 ifa giicliigii kayitlarinin bulunmadigr milletlera-
ras! ticari sozlesmelere iligskin bir uyusmazlik tahkim yargilamasinda go-
riilse dahi bu yargilamada stzlesmenin uyarlanmasmna kural olarak ka-
rar verilemez. Buna karsilik, taraflar, asir ifa giicliigii kayitlar: tizerinde
anlastiklar1 takdirde soézlesmenin durum degisikliklerine uyarlanmasi
miimkiin hale gelmektedir.

Sozlesme Ozgiirliigiine gore, asir1 ifa giicliigii kayitlar: farkh sekiller-
de kaleme alinabilir. Bununla birlikte, uygulamada bu tiir kayitlarda ge-
nellikle asir1 ifa giigliigii sonucunu doguran 6ngoriilemeyen durum de-

Ars. Gor. Dr., Cankir1 Karatekin Universitesi Hukuk Fakiiltesi, Medeni Hukuk Ana-
bilim Dali, Tiirkiye, E-posta:Hale.Sahin@ankara.edu.tr, ORCID:0000-0001-9811-7239.
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gisiklikleri ortaya ciktiginda sozlesmenin bu durum degisikliklerine
uyarlanmasi amaciyla yeniden miizakere edilmesi kararlagtirilmaktadar.
Asin ifa giicliigii kayitlarinin diizenlenis bigimine gore, asir1 ifa giigliigii
sonucunu doguran durum degisikliklerinden ne anlasilacagina iligskin
taraflar arasinda bir uyusmazlik meydana gelebilir. Boyle hallerde, asir1
ifa glicliigii kayitlarinin yorumlanmasi gerekir.

Taraflar, asir1 ifa gilicliigili kayitlarinda asir ifa giicliigii sonucunu do-
guran durum degisiklikleri gerceklestiginde miinhasiran s6zlesmeyi ye-
niden miizakere etmeyi kararlagtirabilecekleri gibi, bu miizakerenin so-
nucunda bir anlasmaya varma yiikiimliiliigii altina da girebilir. Bir bas-
ka deyisle, agir1 ifa giicliigii kayitlarindan dogan yiikiimliiltiklerin iceri-
gi, bunlarin ne sekilde ifa edilecegi ve ifa edilmemesinin sonuglar: bu
kayitlarin kaleme alinig bigimine gore farkliik gosterir. Bu kapsamda,
calismamizda oncelikle asir1 ifa giigliigii kayitlar: ve uygulamada bu tiir
kayitlara duyulan ihtiya¢ hakkinda bilgi verilecektir. Sonrasinda, bu ka-
yitlarin taraflarca diizenlenis bigimine gore ortaya gikabilecek ¢esitli ih-
timaller ve bunlarin hukuki sonuglar: tizerinde durulacaktr.

Anahtar Kelimeler: S6zlesmenin uyarlanmasi, sozlesme 6zgiirliigii,
asir1 ifa gligligti kayitlari, ongoriilemeyen durum degisikligi, miizakere
yiikiimliiligii

HARDSHIP CLAUSES*

Abstract

Hardship clauses are contractual provisions that allow parties to
adapt the contract to the change of circumstances that occur after the
conclusion of the contract. The parties agree on these clauses before the
change of circumstances drafted in these clauses occurs. These clauses

usually cover events in which there is no impossibility of the performan-

This abstract is derived from the doctoral dissertation titled "Adaptation Records"
prepared at Ankara University, The Institute of Social Sciences, Private Law Doctora-
te Program.
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ce of the debt, but this is excessively onerous for one of the parties due
to the unforeseen event that appears after the conclusion of the contract
and alters the equilibrium of this contract. These clauses usually stipula-
te parties to renegotiate the contract when the change of circumstances
they lay down appears.

Hardship clauses are usually used in international commercial cont-
racts. Such clauses deal with the scenario that the law governing the
contract does not allow the judge’s intervention in the contract and the
judicial adaptation of the contract. On the other hand, hardship hasn’t
become a lex mercatoria yet. Therefore, in a scenario in which a dispute
arising from an international commercial contract before the arbitration
tribunal demands the adaptation of the contacts, this tribunal cannot de-
cide on the adaptation of the contract as a lex mercatoria. Whereas, if the
parties agreed on the hardship clauses in these two different scenarios,
the adaptation of the contract to the change of circumstances is possible
according to these clauses.

The parties may draft hardship clauses in many ways. However, the-
se clauses briefly include two parts, such as the unforeseen events and
the duty of the parties to renegotiate. The interpretation of these parts of
the hardship clauses determines when and where to apply these clauses
and how parties should act to perform the duty outlined in these clau-
ses. This paper first provides information about the hardship clauses
and the need for these clauses in practice. Afterward, it examines the va-
rious possibilities that may arise according to the drafting of these clau-
ses, the interpretation, and the legal effects of them.

Key Words: Adaptation of contract, freedom of contract, hardship
clauses, unforeseen change of circumstances, duty to renegotiate






LIMITED SiRKETLERDE iKi KISIDEN OLUSAN
MUDURLER KURULUNDA MUDURLERDEN BiRiSININ
MUDURLUK SIFATININ SONA ERMESININ SONUCLARI

Dr. Ogr. Uyesi Aytekin CELIK*

Ozet

Limited sirketlerde sirket sozlesmesi veya sirket sdzlesmesiyle verilen
yetki cercevesinde genel kurul tarafindan tek kisinin miidiir olarak belir-
lenmesi halinde s6z konusu kisinin tek basina yonetim yetkisini kulla-
nabilmesi miimkiindiir. Buna karsilik genel kurul tarafindan birden faz-
la kisinin miidiir olarak segilmesi halinde bir miidiirler kurulu s6z ko-
nusu olur.

Miidiirler kurulunun séz konusu oldugu durumlarda miidiirlerin
miinferit olarak degil toplant1 yaparak ¢ogunlukla karar almalar1 gere-
kir. Cogunlugun saglanip saglanmadigl miidiirler kurulunun iiye tam
sayisina gore belirlenir. Ancak miidiirlerden birisinin 6liimii, istifas1 vb.
bir sebeple gorevinin sona ermesinden sonra limited sirketin miidiirler
kurulunun toplanip karar alma imkani ortadan kalkar. Bu durumda bo-
salan midirligiin diger miidiir tarafindan doldurulmasi miimkiin de-
gildir. Zira anonim sirket yonetim kurullarinda bosalan iyeligin diger
iiyeler tarafindan doldurulmasma iliskin diizenlemelere limited sirket-
lerde yer verilmemistir. Ayrica s6z konusu diizenlemelerin kiyasen limi-
ted sirketlerde uygulanacag: kabul edilse bile iki kisilik miidiirler kuru-
lunda miidiirlerden birisinin gorevinin sona ermesinden sonra toplanti

nisab1 saglanamayacagmdan diger miidiiriin bu yontemi isletebilmesi

*  Dr. Ogr. Uyesi, KTO Karatay Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabi-
lim Dali, Tiirkiye, E-posta: aytekin.celik@karatay.edu.tr, ORCID: 0000-0002-4943-
8156.
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de miimkiin degildir. Bu sebeple miidiirlerden birisinin gorev siiresinin
sona ermesi halinde bosalan miidiirliigiin genel kurul tarafindan yeni
miidiir segilerek doldurulmas: gerekir. Bu durumda sirket s6zlesmesin-
de miidiirlerin sayisini belirleme yetkisi genel kurula verilmisse genel
kurul tarafindan sirketin yonetimin tek miidiir tarafindan yerine geti-
rilmesine de karar verilebilir. S6z konusu sorun bu sekilde ¢6ziimlen-
medigi siirece geriye kalan tek miidiir tarafindan sirketin yonetimi ko-
nusunda almacak olan kararlar gerekli toplant1 ve karar nisaplarin sag-
lamadigindan yoklukla maluldiir. Ayrica s6z konusu durumda limited
sirket organsiz kalacagindan TTK m. 427/4 cergevesinde limited sirkete
kayyum atanmasi da gerekmektedir.

S6z konusu durum 6762 sayii miilga TTK’daki diizenlemelerden
farklidir. Zira s6z konusu Kanuna gore birden fazla kisi miidiir olarak
belirlense bile bir kurul s6z konusu degildir. Miidiirlerden her biri tek
basma sirketi yonetme yetkisine sahiptir. 6102 sayili TTK, s6z konusu
durumda “kurul” olarak hareket edilmesi esas1 getirmesine ragmen tica-
ret sicili midiirliiklerinin bazi uygulamalarinda ve bazi yarg: kararla-
rinda halen iki miidiirden birisinin miidiirliik sifatinin sona ermesi ha-
linde diger miidiiriin limited sirketi tek basmna yonetebilecegi seklinde
degerlendirmelere yer verildigi goriilmektedir.

Limited sirketin yonetimin sirket s6zlesmesi ve genel kurul karariyla
tek miidiire birakilmasi ile iki kisiden olusan miidiirler kurulunun fiilen
tek kisiye diismesinin sonuglar1 birbiriyle ayni degildir. Zira ikinci du-
rumda sirket sozlesmesi ve genel kurul tarafindan ortaya konulan irade,

sirketin bir kurul tarafindan yonetilmesidir.

Ayrica s6z konusu durumda geride kalan miidiiriin sirketi tek basina
yonetebileceginin kabulii baska sorunlarin da ortaya ¢ikmasina sebep
olabilir. Ozellikle gérevi sona eren miidiiriin miidiirler kurulu bagkani
sifatina sahip oldugu durumlarda geride kalan miidiiriin tek basma
temsil yetkisini kullanmasi, genel kurulun ortaya koydugu iradeyle de
bagdasmaz. Zira s6z konusu durumda goriiniirde bir kurul s6z konusu

olsa da bagkanin istiin oyundan dolayr miidiirler kurulu baskaninin
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iradesine daha fazla iistiinliik taninmistir. Bu sebeple geride kalan mii-
diiriin tek basmna sirketi yonetebileceginin kabulii, bu kisinin miidiirler
kurulu bagkaninin gorevinin sona ermesinden 6nce sahip olmadig: bir
yetkiyi bu kisinin goérevinin sona ermesinden sonra kullanabilecegi an-
lamina gelir. Bunun disinda geride kalan miidiiriin tek basmna sirketi
yonetebileceginin kabulii s6z konusu kisinin ortak sifatina sahip olma-
dig1 durumlarda da bazi sorunlara sebep olabilir. Zira s6z konusu du-
rumda ortaklardan en az birisinin yonetim ve temsil yetkisine sahip ol-

masina iliskin sart gerceklesmez.

Anahtar Kelimeler: Limited Sirket, Miidiirler Kurulu, Yonetim Yetki-

si, Yokluk, Kayymm

THE CONSEQUENCES OF THE TERMINATION
OF THE DIRECTORSHIP OF ONE OF THE DIRECTORS
IN THE BOARD OF DIRECTORS CONSISTING OF TWO PERSONS
IN LIMITED LIABILITY COMPANIES

Abstract

In limited liability companies, if a single person is determined as a
manager by the general assembly within the framework of the authori-
sation granted by the articles of association or the company agreement,
such person may exercise the management and representation authority
alone. On the other hand, if more than one person is elected as manager
by the general assembly, there is a board of directors.

In cases where the board of directors is involved, the directors should
not take decisions individually, but should hold a meeting and take de-
cisions by majority. Whether the majority is achieved or not is determi-
ned according to the total number of members of the board of directors.
However, after the death, resignation, etc. of one of the managers, the
opportunity for the board of directors of the limited liability company to
convene and make a decision disappears. In this case, it is not possible
for the vacant directorship to be filled by the other director. This is beca-
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use the regulations regarding the filling of the vacancy in the board of
directors of joint stock companies by other members are not included in
limited liability companies. In addition, even if it is accepted that the
said regulations will be applied comparatively in limited liability com-
panies, it is not possible for the other director to operate this method
since the meeting quorum cannot be achieved after the termination of
the duty of one of the directors in a two-person board of directors. For
this reason, if the term of office of one of the directors expires, the vacant
directorate must be filled by the general assembly by electing a new di-
rector. In this case, if the general assembly is authorised to determine the
number of directors in the company agreement, the general assembly
may also decide that the management of the company shall be carried
out by a single director. Unless the problem in question is resolved in
this way, the decisions to be taken by the only remaining manager re-
garding the management of the company are void since they do not
meet the required meeting and decision quorums. In addition, since the
limited company will remain without organs in this case, a trustee must
be appointed to the limited company.

This situation is different from the regulations of the abrogated TCC
No. 6762. According to the aforementioned Code, even if more than one
person is appointed as a director, there is no board. Each of the directors
is authorised to manage the company alone. Although the TCC No. 6102
introduces the principle of acting as a "board" in such a case, it is obser-
ved that in some practices of the trade registry offices and in some judi-
cial decisions, it is still considered that if one of the two managers ceases
to be a manager, the other manager may manage the limited liability
company alone.

The consequences of leaving the management of a limited liability
company to a single manager by the company agreement and the gene-
ral assembly decision, and the consequences of reducing the board of di-
rectors consisting of two persons to one person are not the same. Becau-
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se, in the second case, the will expressed by the company agreement and
the general assembly is the management of the company by a board.

In addition, the acceptance that the remaining director can manage
the company alone may cause other problems to arise. Especially in ca-
ses where the outgoing director has the title of chairman of the board of
directors, the remaining director's sole use of the representation autho-
rity is incompatible with the will of the general assembly. This is becau-
se, even though there is a board of directors in question, the will of the
chairman of the board of directors has been given more supremacy due
to the superior vote of the chairman. For this reason, the acceptance that
the remaining director can manage the company alone means that this
person can use an authority that the chairman of the board of directors
did not have before the termination of his duty, after the termination of
this person's duty. Apart from this, the acceptance that the remaining di-
rector can manage the company alone may also cause some problems in
cases where the person in question does not have the title of sharehol-
der. In this case, the condition that at least one of the shareholders has
the authority to manage and represent the company is not fulfilled.

Key Words: Limited Liability Company, Board of Managers, Mana-
gement Authority, Absence, Trustee






11-27.3 SAYILI ORTAKLIKTAN CIKARMA VE SATMA
HAKLARI TEBLIG BAKIMINDAN
“BIRLIKTE HAREKET ETME”

Dr. Ogr. Uyesi. Firdevs ARSLAN*

Ozet

Halka agik anonim ortakliklarda ortakliktan ¢ikarma ve satma hakki,
bircok yabanci iilke hukuku ve AB hukukunda uzun bir siiredir diizen-
leme alani bulmakla birlikte; Tiirk hukukunda SerPK 27. maddesi ile ilk
kez diizenlenmistir. S6z konusu hiikiim uyarinca, pay alim teklifi veya
birlikte hareket etmek de dahil olmak {iizere herhangi bir sekilde elde
edilen paylarin halka agik ortakligin paya bagl oy haklarinin Sermaye
Piyasast Kurulu tarafindan belirlenecek orana ya da daha fazlasina
ulagsmasi durumunda bir hakim ortak olusmakta ve diger pay sahipleri-
ni ortakliktan ¢ikarma hakki dogmaktadir. Azinlikta kalan pay sahipleri
acgisindan ise paylarmin hakim ortak tarafindan adil bedel karsiliginda
satin alinmasini talep etme hakk: dogacaktir. O halde halka ac¢ik anonim
ortakliklarda ¢ikarma hakkimin kullanilmasi 6n sart olarak bir hakli se-
bebe baglanmamis; herhangi bir sekilde elde edilen nitelikli oy ¢ogunlu-
gunu temsil eden paylara sahip olmak yeterli gortilmiistiir.

SerPK m. 27/4 hiikmii bazi hususlara Kanun’'da yer vermeyip,
SPK'nin diizenleme alanina birakmustir. Bu kapsamda oncelikle SerPK
m. 27’de yer alan ¢ikarma ve satma haklarina iliskin usul ve esaslar
02.01.2014 tarihli ve 28870 sayil1 Resmi Gazete’de yayimlanan II-27.1 sa-
yili Ortakliktan Cikarma ve Satma Haklar1 Tebligi'nde diizenlenmistir.

Dr. Ogr. Uyesi., Sivas Cumhuriyet Universitesi Tktisadi ve Idari Bilimler Fakiiltesi,
Isletme Boliimii Ticaret Hukuku Anabilim Dal, E-posta: fsavas@cumhuriyet.edu.tr,
ORCID:0000-0002-3915-8062.
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Daha sonra SPK, II-27.1 sayili Teblig'i yiiriirliikten kaldirmis ve
12.11.2014 tarihli ve 29173 sayili Resmi Gazete’de II-27.2 sayil1 “Ortaklik-
tan Cikarma ve Satma Haklar1 Teblig” yayimlamistir. Nihayet bu ikinci
Tebligin yerine SPK, SerPK’ da yapilan degisiklikler ve piyasadan gelen
talepleri de dikkate alarak hazirladig: “II-27.3 sayil1 “Ortakliktan Cikar-
ma ve Satma Haklar1 Tebligi” 31.12.2020 tarihli ve 31351 sayili Resmi
Gazete’de yayimlanarak ytiriirliige koymustur.

I1-27.3 sayili Ortakliktan Cikarma ve Satma Haklar1 Tebligi'nde ¢i-
karma hakkmin dogumu ve kullanim sartlarina iliskin 6nemli degisik-
liklere yer verilmistir. Uzerinde durulmasi gereken énemli degisiklik-
lerden biri ise birlikte hareket eden kisiler tanimina iliskindir. II-27.2 sa-
yili Teblig” de birlikte hareket eden kisiler, II-26.1 sayil1 Pay Alim Teklifi
Tebligi'ndeki tanimi ile benzer sekilde, “Ortakligin yonetim kontroliine sa-
hip olmak amaciyla agik ya da zimni, sozlii ya da yazili bir anlasmaya dayana-
rak igbirligi yapan gercek ya da tiizel kisiler” olarak tanimlanmaktaydi. An-
cak degisiklikle birlikte, ortakligin yonetim kontroliine sahip olmak
amaciyla bir anlasmaya dayanarak is birligi yapmak gerektigine dair
yaklagim terk edilmistir. II-27.3 sayil1 Teblig” de birlikte hareket eden ki-
siler kavrami yonetim kontrolii olgiitiinden koparilarak, “cikarma ve sat-
ma hakkinin do§masina sebebiyet verecek pay alimlarini agik ya da zimni, sozlii
ya da yazili bir anlagma ¢ergevesinde yapan gercek veya tiizel kigiler” seklinde
yeniden tanimlanmistir. Bu surette, birlikte hareket etmenin kabulii icin,
yonetim kontrolii elde etme amaci olmadan, ¢ikarma ve satma hakkinin
kullanilmasina imkan verecek pay alimlarmin birlikte anlagmak suretiy-
le birden ¢ok kisi tarafindan yapilmas: yeterli goriilmiistiir. Bu surette
Tebligimizde birlikte hareket etmenin pay sahipleri arasinda pay alimla-
rina iliskin bir is birligine indirgenmis olmas1 hususunun giderdigi ak-
sakliklar ve olusturdugu muglak noktalar tizerinde durulacaktur.

Anahtar Kelimeler: Sermaye Piyasas1 Kanunu, Cikarma Hakki, Sat-
ma Hakki, Yonetim Kontrolii, Birlikte Hareket Etme
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ACTING IN CONCERT IN TERMS OF THE COMMUNIQUE
NO. II-27.3 ON THE RIGHT TO SQUEEZE AND SELL- OUT

Abstract

Although the rights of squeeze and sell-out in public joint stock com-
panies has been regulated in many foreign and EU laws for a long time,
it is regulated for the first time in Turkish law with Law No.6362 on Ca-
pital Market Law. Article 27. Pursuant to the aforementioned provision,
in the event that the shares acquired through any means, including ta-
keover bid or acting together, reach the ratio to be determined by the
Capital Markets Board or more of the voting rights attached to the sha-
res of the publicly held corporation, a controlling shareholder is formed
and the right to squeeze out other shareholders from the corporation ari-
ses. Minority shareholders will have the right to demand the purchase of
their shares by the controlling shareholder at a fair price. Therefore, the
exercise of the squeeze-out right in public joint stock companies is not
conditioned on a just cause as a prerequisite; it is deemed sufficient to
hold shares representing the qualified majority of votes obtained in any
way.

Article 27/4 of the Capital Markets Law does not include some issues
in the Law and leaves them to the regulation of the Capital Markets Bo-
ard. In this context, first of all, the procedures and principles regarding
the squeeze-out and sell-out rights under Article 27 of the Capital Mar-
kets Law are regulated in the Communiqué No. II-27.1 on the “Right to
Squeeze and Sell-Out” published in the Official Gazette dated 02.01.2014
and numbered 28870. Subsequently, the Capital Markets Board repealed
Communiqué No. II-27.1 and published on the “Right to Squeeze and
Sell-Out” the Communique No. II-27.2 in the Official Gazette dated
12.11.2014 and numbered 29173. Finally, in place of this second Com-
muniqué, the Capital Markets Board, taking into account the amend-
ments made to the Capital Markets Law and the demands from the

market, prepared the "Communiqué on the Right to Squeeze Out and
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Sell-Out" numbered II-27.3, which was published in the Official Gazette
dated 31.12.2020 and numbered 31351.

Communiqué No. II-27.3 on the Right to Squeeze Out and Sell-Out
has made significant improvements regarding the conditions for the
emergence and exercise of the squeeze out right. One of the important
changes that should be emphasized is the definition of persons acting in
concert. In Communiqué No. II-27.2, persons acting in concert were de-
fined as "natural or legal persons who cooperate on the basis of an exp-
ress or implied, oral or written agreement for the purpose of obtaining
control of the management of the company", similar to the definition in
Communiqué No. II-26.1. However, with the revision, the approach that
it is necessary to cooperate on the basis of an agreement in order to have
management control of the company has been abandoned. In Commu-
niqué No. II-27.3, the concept of persons acting in concert is detached
from the management control criterion and redefined as "natural or legal
persons who make share purchases that will give rise to the right to
squeeze out and sell-out within the framework of an explicit or implicit,
oral or written agreement". In Communiqué No. II-27.3, the concept of
persons acting in concert has been detached from the management cont-
rol criterion and redefined as "natural or legal persons who make share
purchases that will give rise to the right to squeeze out and sell-out wit-
hin the framework of an explicit or implicit, oral or written agreement".
In this way, for the acceptance of acting in concert, it is deemed suffici-
ent for more than one person to make take over that will allow the exer-
cise of the right to squeeze out and sell-out, without the aim of obtaining
management control, through a joint agreement. In this way, the short-
comings and ambiguities created by the fact that acting in concert is re-
duced to a cooperation between shareholders regarding share purchases
in our Communiqué will be emphasized.

Key Words: Capital Market Law, Squeeze out Right, Sell-out Right,

Management Control, Acting in Concert.



KONUT YAPI KOOPERATIFLERINDE ORTAKLIK
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KARAR SAYILI KARARINA ELESTIREL BIR BAKIS

Dr. Ogr. Uyesi Emine 0ZDAMAR*

Ozet

Kooperatifler, ortaklarinin belirli ekonomik menfaatlerini ve 6zellikle
meslek veya gecimlerine ait ihtiyaglarini emek ve parasal katkilariyla
karsilikli yardim, dayanisma ve kefalet suretiyle saglayip korumak ama-
cyla gergek ve tiizel kisiler tarafindan kurulan degisir ortakli ve degisir
sermayeli, tiizelkisiligi bulunan ortakliklardur.

Kooperatiflerin amaci, ticari isletmeler gibi gelir elde etmek degil, or-
taklarinin belirli ekonomik menfaatlerini ve 6zellikle meslek veya ge-
¢imlerine ait ihtiyaclarmni saglayip korumaktir. Bu amaca ulagsmak igin
karsilikli yardim, dayanisma ve kefalet yontemleri kullanlir.

Her kooperatif ortaginin en az bir kooperatif pay1 almasi ve bedelini
kooperatife ddemesi gerekir. Odenen bedellerin tamami kooperatifin
sermayesini olusturur. Ornek ana sozlesme m. 21, m. 23/6 ve m. 61 ge-
regi de ortagin 6deme yiikiimliiliigi s6z konusudur.

Sermaye baz1 kooperatifler bakimmdan 6nemli olmakla birlikte, yap1
kooperatifleri gibi baz1 kooperatiflerde sembolik bir deger tasimaktadir.
Bu tiir kooperatiflerde ortaklardan alinan ortaklik pays; ortagin 6demesi
gereken arsa pay1, konut taksitleri ve ara 6demelerine oranla daha dii-

siik kalmakta ve hatta dnemini kaybetmektedir. Konut yap1 kooperatif-

Dr. Ogr. Uyesi, Sivas Cumhuriyet Universitesi Hukuk Fakiiltesi, Ticaret Hukuku
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lerinde ortaklar, taahhiit ve tediye ettikleri ortaklik pay1 bedelleri digin-
da, kooperatif amaglarinin gergeklesmesini saglamak tizere genel kurul-
ca kararlagtirilacak miktarlardaki, arsa, altyaps, insaat ve benzeri gider
taksitlerini 6demek zorundadirlar.

Bu anlamda kooperatif ortakliklarinda ortaklik pay1 diger ticaret or-
takliklarindaki ortaklik payma nazaran hem niteligi hem de sahibine
sagladig1 haklar bakimindan birtakim farkliliklar arz eder.

1163 sayili Kanunun 98'inci maddesi uyarinca Kooperatifler Kanu-
nu'nda hiikiim bulunmayan hallerde Tiirk Ticaret Kanunu'ndaki ano-
nim ortakliklara ait hiikiimler uygulanur.

Yargitay 6. Hukuk Dairesi konu ile ilgili yakin tarihli bir kararinda;
“davacmin talebi kooperatif iiyesi olarak adina tahsis edilen konutun
tapu iptal ve tescili istemine iligskin olup, 1163 sayili Kanunun 98'inci
maddesi uyarinca bu kanunda hiikiim bulunmayan hallerde TTK’daki
anonim sirketlere ait hiikiimler uygulanir. TTK'nin 329"uncu maddesin-
de, belli istisnalar haricinde sirketin kendi hisse senetlerini temelliik
edemeyecegi ongoriilmiis, buna paralel olarak TTK'min 405/2 madde-
sinde ise "Pay sahipleri sermaye olarak sirkete verdiklerini geri isteye-
mezler; tasfiye payina miiteallik haklar1 mahfuzdur" hitkmiine yer ve-
rilmistir. Bu nedenle, anonim sirket ortag1 6dedigi sermaye miktar: i¢in
sirketten alacakli olmaz. Zira, ortaklarin paylar: icin yapilan 6demeler
ortakligin sermayesini olusturur. Sermaye pay1 ise ortakliga verilmis bir
bor¢ olmadigindan ortakligin iflasi halinde ortaklar kural olarak iflas
alacaklis1 olamazlar.” seklinde karar vermistir.

Anonim ortakliklara iliskin hiikiimler, kooperatiflere iliskin hiikiim-
lere nazaran daha ayrintili ve sistematik biitiinliigii olan ve uygulama
aligkanlig1 kazanmis hiikiimler oldugundan kooperatifleri hakimiyetleri
altina alabilecek niteliktedir. Bu sebeplerle kooperatiflerin niteligi ile
bagdasmayan anonim ortaklik hiikiimlerinin kooperatiflere dogrudan
uygulanmamas: gerekmektedir.

Konut yap1 kooperatiflerinde ortaklarin kooperatife yaptiklar: tiim
ddemeler ortaklik pay1 olarak nitelendirilemeyecegi gibi arsa, altyaps,
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insaat gider taksitleri olarak yapilan ddemelerin sermayenin iadesi ya-
sag1 kapsaminda degerlendirilmesi kanaatimizce yerinde degildir. Or-
taklik pay: ile diger 6demelerin ayirdedilmesi ve ferdilestirme kapsa-
minda degerlendirilmesi gereken ddemelere sermayenin iadesi yasagina
iliskin anonim ortaklik hiikiimleri uygulanmamalidir.

Bu calismada ¢alismamiza konu Yargitay karari; konut yap1 koopera-
tifleri bakimindan ortaklik paymin niteligi dikkate almarak irdelenecektir.

Anahtar Kelimeler: Kooperatif Ortakligi, Konut Yap: Kooperatifi,
Sermaye, Ortaklik Pay1, Sermayenin ladesi Yasag

WITHIN THE SCOPE OF THE NATURE OF PARTNERSHIP SHARES
IN RESIDENTIAL BUILDING CO-OPERATIVES AND A CRITICAL
VIEW OF THE DECISION OF THE 6TH CIVIL DEPARTMENT OF
THE SUPREME COURT DATED 02.05.2023, 2022 /5348 MAIN,

DECISION NUMBERED 2023/1558

Abstract

Cooperatives are partnerships with legal entities, with variable part-
ners and variable capital, established by real and legal persons in order
to provide and protect certain economic interests of their partners, espe-
cially their professional or livelihood needs, through mutual aid, solida-
rity and guarantee through their labor and financial contributions.

The purpose of cooperatives is not to generate income like commer-
cial enterprises, but to provide and protect certain economic interests of
their members and especially their professional or livelihood needs. To
achieve this goal, mutual aid, solidarity and bail methods are used.

Each cooperative partner must buy at least one cooperative share and
pay the price to the cooperative. All fees paid constitute the capital of the
cooperative. In accordance with articles 21, 23/6 and 61 of the sample
articles of association, the partner has a payment obligation.

Although capital is important for some cooperatives, it has a symbo-
lic value in some cooperatives such as building cooperatives. Partners-
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hip share received from partners in such cooperatives; The land share
that the partner must pay remains lower than the housing installments
and interim payments and even loses its importance. In residential buil-
ding cooperatives, partners must pay land, infrastructure, construction
and similar expense installments in amounts to be decided by the gene-
ral assembly in order to ensure the realization of the cooperative's objec-
tives, in addition to the partnership share fees they have committed and
paid.

In this sense, the partnership share in cooperative partnerships has
some differences compared to the partnership share in other commercial
partnerships, both in terms of its nature and the rights it provides to its

owner.

In a recent decision of the 6th Civil Department of the Supreme Court
of Appeals on the subject; “The plaintiff's request relates to the request
for title deed cancellation and registration of the house allocated to his
name as a member of the cooperative, and in accordance with Article 98
of Law No. 1163, in cases where there is no provision in this law, the
provisions of the TCC regarding joint stock companies are applied. Ar-
ticle 329 of the TCC stipulates that the company cannot take over its own
shares, except for certain exceptions, and in parallel with this, Article
405/2 of the TCC provides that "Shareholders cannot demand back what
they have given to the company as capital; their rights regarding the
liquidation share are reserved." Therefore, the joint stock company part-
ner is not a creditor from the company for the amount of capital he paid.
Because the payments made for the partners' shares constitute the capi-
tal of the partnership. Since capital share is not a debt given to the part-
nership, partners cannot, as a rule, become bankruptcy creditors in case
of bankruptcy of the partnership.”

Since the provisions regarding joint stock companies are more detai-
led and systematic than the provisions regarding cooperatives and have
gained the habit of implementation, they are able to dominate coopera-

tives. For these reasons, joint stock partnership provisions that are in-
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compatible with the nature of cooperatives should not be directly app-
lied to cooperatives.

In residential building cooperatives, not all payments made by the
partners to the cooperative can be considered as partnership shares, and
in our opinion, it is not appropriate to consider the payments made as
land, infrastructure and construction expense installments within the
scope of the ban on return of capital. Joint stock partnership provisions
regarding the prohibition of return of capital should not be applied to
payments that should be distinguished from partnership shares and ot-
her payments and evaluated within the scope of individualization.

Key Words: Cooperative Partnership, Housing Building Cooperative,
Capital, Partnership Share, Prohibition on Return of Capital






ANONIM ORTAKLIKTA DANISMA OYLAMASININ
YONETIM KURULU UYELERININ
SORUMLULUGUNA ETKiSi

Ars. Gor. Kaan Muharrem YAGCIOGLU*

Ozet

6102 Sayili Tiirk Ticaret Kanunu, anonim ortakligin organizasyon ya-
p1st iginde organlar aras: esitlik ilkesini benimsemis olmasma ragmen,
organlar arasmnda iligkiler ve 6zellikle yetki kaymalar1 hakkinda detaylh
diizenleme yapmaktan kaginarak bunu 6gretiye ve ictihatlara birakmis-
tir. Burada kanun koyucunun kanunda bilingli bosluk biraktigini sdyle-

mek mimkindiir.

Danisma oylamasi, 6gretide yonetim yetkisinin genel kurula devre-
dilmesi ve yonetim kurulu kararlarmin genel kurulun onayina sunulma-
s1 gibi anonim ortaklikta organlar arasi yetki kaymasi halleri arasinda
gosterilmektedir. Danisma oylamasi, yonetimin yetki alanma giren bir
mesele hakkinda genel kurulun iradesini 6grenmek amaciyla genel ku-
rul toplantisinda yénetim kurulu tarafindan yaptirilan oylamadir. Ozel-
likle Isvicre 6gretisinde siklikla yer alan danisma oylamas, Tiirk dgreti-
sinde “istisari oylama”, “danismasal oylama” ve “konsiiltasyon oylama-
s1” olarak farkl sekillerde adlandirilmis ancak bu konuda detayl: bir ¢a-
lisma yapilmamustir.

Hem Isvigre hem de Tiirk 6gretisinde yaygin olarak kabul edildigi
tizere, danisma oylamasi yapilmasinda herhangi bir hukuki engel bu-

lunmamaktadir. Danisma oylamasi, pay sahiplerinin oylama yapilacak

Ars. Gor., Pamukkale Universitesi Iktisadi ve Idari Bilimler Fakiiltesi, Ticaret Huku-
ku Anabilim Dali, Tiirkiye, e-posta: kyagcioglu@pau.edu.tr, ORCID: 0000-0001-8954-
1855.
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mesele hakkindaki fikirlerini 6grenmek ve egilimlerini belirlemek mak-
sadiyla yapilir. Yonetim kurulunun danisma oylamasmin sonucuna
uyma gibi bir hukuki zorunlulugu bulunmamaktadir. Ancak 6zen yii-
kiimiiniin bir geregi olarak bunu dikkate almalar: gerekir.

Anonim ortaklikta danisma oylamas: yapilmasi ve yonetim kurulu-
nun yapilan danigsma oylamasinin sonucuna uymasi halinde sorumlulu-
gu ortadan kalkmis olmaz. Ancak oylamanin higbir etkisi olmadiginin
kabulii de miimkiin degildir. Bu sebeple 6gretide danisma oylamasmin
ozellikle yonetim kurulu iiyelerinin sorumluluguna etkileri hakkinda
goriisler ortaya atilmistir. Bu gortisleri ibra benzeri etki goriisii, riza hu-
kuka aykiriligr ortadan kaldirir goriisii ve celiskili davranis yasag: gorii-
sii olarak ii¢ ana bashkta toplamak miimkiindiir. Ayrica danisma oyla-
masi1 yapilmasi sorumluluk davasi agmaya yetkili kisilerden bazilarmnin
dava hakkini kaybetmesine neden olabilir.

Anonim ortaklikta yonetim kurulu {iyelerinin sorumlulugu kusura
dayanur. Oyle ki Tiirk Ticaret Kanunu'nun benimsedigi farklilagtirilmig
teselsiil ilkesi uyarinca, her yonetim kurulu iiyesinin sorumlulugu, ku-
suruna ve durumun gereklerine gore, zarar sahsen kendisine yiikletile-
bildigi olciide, hakim tarafindan belirlenir. Buna gore danisma oylamas:
yapilmasinn, belirli sartlarin olusmasi halinde kusur oraninin belirlen-
mesinde artiric1 veya azaltici etkisi olabilir.

Danisma oylamasmin etkileri hakkindaki goriisler degerlendirilirken
Tiirk Ticaret Kanunu'ndaki anonim ortakliklar i¢in benimsenen sorum-
luluk rejimi, anonim ortakliklarin temel yapisi1 ve Tiirk Borglar Kanu-
nunun kusur sorumluluguna iliskin temel diizenlemeleri dikkate alina-
rak incelenmelidir. Calismamizda 6gretide bahsedilen bu goriisleri mev-
cut hukuki diizenlemelerin siizgecinden gecirip, bunlar hakkindaki go-
riislerimizi belirterek sonuca varmaya calisacagiz.

Anahtar Kelimeler: Danisma Oylamasi, Istisari Oylama, Yonetim Ku-

rulu Uyelerinin Sorumlulugu, Danisma Oylamasinin Etkileri, Anonim
Ortaklik
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THE EFFECT OF ADVISORY VOTING ON THE LIABILITY OF THE
MEMBERS OF THE BOARD OF DIRECTORS IN A JOINT STOCK
COMPANY

Abstract

Although the Turkish Commercial Code (TCC) No. 6102 has adopted
the principle of equality between the organs within the organizational
structure of the joint stock company (JSC), it has refrained from making
detailed regulations on the relations between the organs and especially
the shifts of authority, leaving this to the doctrine and jurisprudence. It
is possible to say that the legislator deliberately left a gap in the law he-

re.

Advisory voting is considered in the doctrine as one of the cases of
delegation of authority between organs in JSCs, such as the delegation of
management authority to the general assembly and submission of the
decisions of the board of directors (BoD) to the approval of the general
assembly. It is a vote made by BoD at the general assembly meeting in
order to learn the will of the shareholders on an issue that falls within
the authority of the management. Advisory voting, which is frequently
included in Swiss doctrine, is also mentioned as "consultative voting",

"advisory voting", "voting of consultation" in Turkish doctrine, but it is

rarely mentioned in it.

As is widely accepted in both Swiss and Turkish doctrine, there is no
legal obstacle to holding an advisory vote. It is held in order to learn the
opinions of the shareholders on the matter to be voted on and to deter-
mine their tendencies. BoD has no legal obligation to comply with the
result of the voting. However, they must take this into consideration as a
requirement of their duty of care.

If BoD complies with the result of the advisory vote, its liability is not
eliminated. However, it is also not possible to accept that the vote has no
effect. For this reason, opinions have been put forward in the doctrine
about the effects of advisory voting, especially regarding the responsibi-
lity of board members. It is possible to categorize these opinions under
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three main headings as the release-like effect, consent eliminates illega-
lity, and the prohibition of contradictory behavior. In addition, an advi-
sory vote may result in some of those authorized to bring a liability ac-
tion losing their right to do so.

The liability of the members of BoD in a JSC is based on fault. In fact,
according to TCC, the judge determines the liability of each board mem-
ber, in accordance with the principle of differentiated succession adop-
ted by the law, according to his/her fault and the requirements of the
situation. Accordingly, advisory vote may have an increasing or decrea-
sing effect on the determination of the rate of fault, if certain conditions
are met.

It is necessary to examine the opinions on the effects of advisory vo-
ting by taking into consideration the liability regime adopted for JSCs in
TCC, the basic structure of JSCs and the basic regulations of the Turkish
Code of Obligations regarding fault liability. In our study, we will try to
filter these opinions mentioned in the doctrine through the existing legal
regulations and conclude by stating our opinions on them.

Key Words: Consultative Voting, Advisory Voting, Responsibility of
Board Members, Effects of Consultative Voting, Joint Stock Company



YUK DEGERININ TASIMA SENEDINDE BEYAN
EDILMESI HALINDE CMR VE TTK ACISINDAN
TASIYICININ SORUMLULUK SINIRI

Ars. Gor. Safa Murat TEKIN*

Ozet

Tasima sozlesmesinde tasiyicr yiikii teslim aldiktan sonra varma ye-
rinde teslim edene kadar yiikte meydana gelen ziya ya da hasardan ku-
ral olarak sorumludur. Ancak hem ulusal hem de uluslararasi tasima-
larda tasityicinin sorumlulugu smirlandirilmigtir. Tasiyicinin sorumlulu-
gu yiikiin objektif degeri ile siurlandirilmistir. Ayrica yiikiin agirhig:
esas almarak hesaplanan belirli bir tutar ile de siurlandirilmugtir. Ik
yonteme genel sinir, ikincisine ise iist sinir denilebilir. Yiikiin objektif
degerinin hesaplanan iist sinirdan fazla olmasi halinde tasiyici fazla olan
kismi1 tazmin etmek zorunda degildir.

Asil olan tastyicinin sorumlulugunun smirli olmasi ise de bu smurm
ylikseltilmesi miimkiindiir. Nitekim Esyalarin Karayolundan Uluslara-
ras1 Nakliyati Igin Mukavele Sézlesmesi'nin (Convention Relative au Cont-
rat de Transport International de Marchandises par Route, kisaca CMR) 24.
maddesinde gonderenin yiik degerini beyan etmesi ve yiik degerinin ta-
styicinun sorumlu oldugu smirin tizerinde olmasi halinde sorumluluk
smirmin beyan edilen degere yiikselecegine iliskin diizenleme bulun-
maktadir. Yiik degerinin beyan edilmis sayilmasi i¢in taraflarin sorum-
lulugun artti$1 konusunda anlagmasi, tasiyiciya ek {icret 6denmesinin
kararlagtirilmasi ve yiik degerinin tasima senedinde beyan edilmesi ge-
rekir. Hiikkmiin lafzindan tasiyicinin sorumluluk smirinin beyan edilen

Ars. Gor., Ondokuz Mayis Universitesi Ali Fuad Basgil Hukuk Fakiiltesi, Ticaret Hu-
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degere yiikselmesi i¢in ii¢ sartin birlikte gerceklesmesi gerektigi anlasil-
maktadir. Ancak 6gretide her ti¢ sartin da gecerliligine ve uygulamasina
iligkin farkli goriisler bulunmaktadir. Bu kapsamda tasiyicinin yardimci-
simin tasima senedinde beyan edilen degeri kabul etmesi, ek {icretin ka-
rarlagtirilmis olup 6denmemesi veya yiik degerinin tasima senedi digin-
da beyan edilmesi halinde CMRnin 24. maddesinin uygulanip uygu-
lanmayacag1 hususu tartismalidar.

6102 sayili Tiirk Ticaret Kanununda (TTK) yiik degerinin beyan
edilmesi halinde tasiyicinin sorumluluk sirmin yiikselecegine iliskin
bir diizenleme bulunmamaktadir. Bununla birlikte 6475 sayili Posta
Hizmetleri Kanunu'nun 3. maddesinin (d) bendinde “deer konulmus
gonderi”ye iliskin yapilan tanimda yiik degerinin beyan edilmesi halinde
tastyicinin sorumluluk smrmin yiikselecegi dolayli olarak kabul edil-
mistir. Ancak bu hiikiim posta hizmetlerine iliskin tasimalara 6zgii olup
bunun digindaki tagimalarda uygulanamaz. Hal boyle olmakla birlikte
uygulamada tasima s6zlesmesine, yiik degerinin beyan edilmesi halinde
tastyicinin sorumluluk simirmin yiikselecegine iliskin sartlar eklenmek-
tedir. Uygulamada ortaya ¢ikan bu durumun hukuki agidan degerlendi-

rilmesi gerekir.

Konunun segiminde uluslararas: tasimalar agisindan Ogretide yer
alan tartismalar, ulusal tasimalar agisindan ise konuya iliskin mevzuat-
taki eksiklik etkili olmustur. Bu baglamda bildiride 6ncelikle konunun
anlasilmasi agisindan énem tasiyan yiikiin objektif degeri ile sorumlulu-
ga iligkin {ist sinir kisaca agiklanacaktir. Daha sonra sorumluluk smnirinin
ylikselmesi icin CMR'nin 24. maddesinde aranan sartlar 6gretide yer
alan farkli goriisler ve yargi kararlar1 da dikkate alinarak degerlendirile-
cektir. Sonrasinda TTK’da diizenleme olmamasma ragmen ulusal tasi-
malar kapsaminda da yiik degeri beyan edilerek tasiyicinin smirh so-
rumlulugunu yiikseltmenin miimkiin olup olmadig: tartisilacaktir. Son
olarak ise ulusal tasima uygulamasmdan konuya iliskin bir 6rnek verile-
cek ve TTK’daki eksiklige ¢6ziim Onerisi getirilecektir.

Anahtar Kelimeler: CMR'nin 24. Maddesi, Tagiyicinin Sorumlulugu-

nun Yiikseltilmesi, Tasima Senedi, Yiik Degerinin Beyani, Ek Ucret
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CARRIER'S LIMIT OF LIABILITY IN TERMS OF CMR AND TCC
WHEN THE VALUE OF THE GOODS IS DECLARED IN THE
CONSIGNMENT NOTE

Abstract

In contracts for the carriage of goods, as a rule, the carrier is respon-
sible for any loss or damage that occurs in the goods during the period
from the receipt of the goods for carriage to their delivery. However, in
both national and international transportation the carrier’s liability is li-
mited. The carrier’s liability is limited to the objective value of the goods.
In addition, it is also limited to a certain amount calculated based on the
weight of the goods. The first method can be called the general limit and
the second can be called the upper limit. If the objective value of the go-
ods is more than the calculated upper limit, the carrier is not obligated to
compensate the excess part.

Although the main rule is that the carrier’s liability is limited, it is
possible to increase this limit. There is a regulation in Article 24 of the
Convention on the Contract for the International Carriage of Goods by
Road (Convention Relative au Contrat de Transport International de Marc-
handises par Route, briefly CMR) stating that if the sender declares the va-
lue of the goods and this value is above the limit for which the carrier is
responsible, the liability limit will increase to the declared value. In or-
der for the goods value to be considered declared the parties must agree
that the liability is increased, agree on a payment of a surcharge to the
carrier and the goods value must be declared in the consignment note. It
is understood from the wording of the provision that these three condi-
tions must be met together for the carrier’s limited liability to increase to
the declared value. However, there are different opinions in the doctrine
regarding the validity and application of all three conditions. It is cont-
roversial whether Article 24 of the CMR will be applicable in cases whe-
re the carrier’s assistant accepts the value declared in the consignment
note, the payment of a surcharge is agreed but not paid or when the va-
lue of the goods is declared outside the consingment note.
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There is no regulation in the Act No 6102 on Turkish Commercial
Code (TCC) stating that the carrier’s liability limit will increase when the
value of the goods is declared. In the definition of “valued goods” made in
paragraph (d) of Article 3 of the Act No 6475 on Postal Services Code it
is indirectly accepted that the carrier’s liability limit will increase if the
value of the goods is declared. However, this provision is specific to
transportation related to postal services and cannot be applied to trans-
portation other than this. In practice, provisions stating that the carrier’s
liability limit will increase if the value of the goods is declared are added
to the contracts for the carriage of goods. This situation that arises in
practice needs to be evaluated from a legal perspective.

The selection of the subject was influenced by the discussions in the
doctrine in terms of international transportation and the lack of legisla-
tion on the subject in terms of national transportation. In this context,
first in the declaration the objective value of the goods and the upper li-
mit of liability will be briefly explained due to their importance for un-
derstanding the subject. Then, the conditions required in Article 24 of
the CMR for the increase of the liability limit will be evaluated by taking
into account the different opinions in the doctrine and judicial decisions.
Afterwards, it will be discussed whether it is possible to increase the li-
mited liability of the carrier by declaring the value of the goods within
the scope of national transportation, even though there is no regulation
in the TCC. Finally, an example from the national transportation practice
will be given and a solution to the deficiency in the TCC will be propo-
sed.

Key Words: Article 24 of the CMR, Increase of the Carrier’s Liablity,
Consignment Note, Declaration of the Goods Value, Surcharge



YARGITAY KARARLARINA GORE KESINLESMIS
CEBRI IHALEDEN SONRA TAPU SiCILININ
DUZELTILMESI DAVASI ACILMASININ iCRA VE
iFLAS HUKUKU BAKIMINDAN DEGERLENDIRILMESI

Dog. Dr. Efe DIRENISA*

Ozet

Haciz, iflas ve rehnin paraya cevrilmesi yoluyla takipte, cebri icra ta-
kibi sonucunda tasinmazin acik arttirmayla satilarak miilkiyeti aliciya
ihale yoluyla gecirilir. Burada tasinmazin devrine iliskin sebep bir cebri
icra islemi olan ihaledir. Bu tescilin yolsuz olmasi ise ancak, tasinmazmn
miilkiyeti alic1 adina tescil edildikten sonra ihalenin feshi yargilamasin-
da icra mahkemesince ihale feshedilirse (yani ihale iptal edilip, ortadan
kaldirilinca) s6z konusu olur. Bunun disinda s6z konusu tescilin yolsuz
tescil oldugundan bahsedilemez. Thale isleminin kesinlesmesiyle birlikte
tapudaki tescilin yolsuz olma ihtimali ortadan kalkar. Yargitay son za-
manlarda verdigi bazi kararlarinda, Anayasa’daki ve Avrupa Insan
Haklar1 Sozlesmesi'nin Ek-1 numarali Protokolii'ndeki miilkiyet hakki-
nin korunmasma iliskin diizenlemeden hareketle, acik arttirmaya konu
tasinmazin malikinin her zaman kendisinin malik oldugu iddiasiyla ge-
nel mahkemede dava agabilecegini belirtmistir. Yargitay miilkiyet hak-
kindan hareketle ve ihalenin feshi isteginin reddedilmis olmasmin te-
melde yolsuz tescil sebebini ortadan kaldirmayacag: gerekgesiyle, icra
mahkemesi ihalenin feshi talebini reddetse dahi ya da icra mahkemesine
ihalenin feshi i¢in basvurulmamis olsa dahi, genel mahkemelerde takip
hukukuna iliskin birtakim yolsuzluklara veya alacakli ile bor¢lu arasin-
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da gercek bir borg iliskisi bulunmadigma dayanilarak, herhangi bir sii-
reye tabi olmaksizin yolsuz tescilin (tapu sicilinin) diizeltilmesi davasi
acilabilecegi goriisiinii benimsemistir. Oysa ihale islemi kesinlesince
esasen tapu sicilindeki tescilin yolsuz tescil olma ihtimali de ortadan
kalkmaktadir. Ciinkii cebri ihale yoluyla mal alimlarindaki hukuki se-
bep, kamusal bir islem olan ihale islemidir. [hale islemi kesinlestigi tak-
dirde, artik mevcut tescilin yolsuz tescil olmas1 s6z konusu olamaz. Agik
arttirmaya hazirlik islemleri veya icra takibindeki diger hukuka aykiri-
liklar sebebiyle, borclu malikin her zaman tapu sicilinin diizeltilmesi
davasi agabileceginin kabul edilmesi, cebri icra yoluyla yapilan satislara
olan giiveni sarsar, ilgiliyi, rekabeti ve katilim1 azaltir; hatta bu satiglarin
yapilmasini imkansiz hale dahi getirebilir. Boyle bir durumda genel
mahkemelerin, ihalenin feshi anlamina gelecek kararlar verememesi il-
kesine aykirilik da s6z konusu olur. Miikellefiyetler listesinin tapu sicili
olarak kabul edilmesi kuralina da aykir1 davranilmis olur. Bu durumda
miilkiyet hakki hukuka aykir1 sekilde ortadan kalkan kimsenin ugramis
oldugu zarar1 da, buna sebep olan kisiye basvurmak suretiyle tanzim
edilmelidir. Bu kisi somut olayda icra miidiirii olabilecegi (IIK m. 6) (do-
layisiyla devlet) gibi, alic1 da (TBK m. 49/1, 2) olabilecektir.

Anahtar Kelimeler: Thalenin Feshi, Thale, Acik Arttirma, Yolsuz Tes-
cil, Tapu Sicilinin Diizeltilmesi

EVALUATION OF FILING A LAWSUIT FOR THE CORRECTION OF
LAND REGISTRY AFTER THE FINALIZED COMPULSORY TENDER
ACCORDING TO THE DECISIONS OF SUPREME COURT DECISIONS
IN TERMS OF ENFORCEMENT AND BANKRUPTCY LAW

Abstract

In the follow-up process through attachment, bankruptcy and mone-
tization of the pledged property, the real estate is sold by auction as a re-
sult of the compulsory execution and its ownership is transferred to the

buyer through tender. Here, the reason for the transfer of the real estate
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is the tender, which is a compulsory execution. Corrupt (illegal) registra-
tion is only possible if the tender is terminated by the enforcement court
in the termination of the tender proceedings after the ownership of the
real estate is registered in the name of the buyer (that is, when the tender
is cancelled and eliminated). Apart from this, it cannot be said that the
registration in question is a corrupt registration. With the finalization of
the tender process, the possibility of the registration in the deed to be
corrupt is eliminated. Supreme Court, in some of its recent decisions,
has stated that the owner of the real estate subject to the auction can
always file a lawsuit in the general court with the claim that he is the
owner, based on the regulation on the protection of property right in the
Constitution and Protocol No. 1 of the European Convention on Human
Rights. The Supreme Court; on the basis of the property right and on the
grounds that the rejection of the request for termination of the tender
will not eliminate the ground for corrupt registration, even if the enfor-
cement court rejects the request for termination of the tender or if no
application has been made to the enforcement court for the termination
of the tender, has adopted the view that a lawsuit for the correction of
corrupt registration (land registry) can be filed in general courts without
any time limit, based on some corruptions related to the law of enforce-
ment or the absence of a real debt relation between the creditor and the
debtor. However, when the tender process is finalized, the possibility of
the registration in the land registry to be corrupt registration is elimina-
ted. Because the legal reason for buying through compulsory tender is
the tender process, which is a public transaction. If the tender process is
finalized, it is no longer possible for the existing registration to be cor-
rupt. Admitting that the debtor owner can always file a lawsuit for the
correction of the land registry due to the illegalities during preparations
for auction or other illegalities in the enforcement proceedings, shakes
the confidence in the sales made through compulsory enforcement, re-
duces the interest and participation; it may even make it impossible to
make these sales. In such a case, it would be contrary to the principle
that the general courts cannot make decisions that would mean the Ter-
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mination of the tender. It would also be contrary to the rule of accepting
the list of liabilities as the land registry. In that case, the damage suffered
by the person whose property right is removed unlawfully should be
remedied by applying to the person who caused it. In the concrete case,
this person may be the director of enforcement (Article 6 of the Enfor-
cement and Bankruptcy Law) (hence the state) or the buyer (Article
49/1, 2 of the Turkish Code of Obligations).

Key Words: Termination of Tender, Tender, Auction, Corrupt Regist-
ration, Correction of Land Registry.



BASKA DAVADA ALINAN BILIRKiSi
GORUSUNUN KULLANILMASI

Dr. Ogr. Uyesi Osman DURAN*

Ozet

Daha 6nce bagka bir yargilamada alnan bilirkisi raporunun, bir da-
vada kullanilabilmesine y6nelik medeni usul hukukumuzda agik bir ka-
nun diizenlemesi bulunmamaktadir. Buna karsilik Alman medeni usul
hukukunda, 2004 tarihli Adaletin Modernlestirilmesi I¢in Ik Kanun
(Erstes Gesetz zur Modernisierung der Justiz) ile Medeni Usul Kanu-
nu'na (ZPO) 411a maddesi eklenerek, baska bir yargilamada alman bi-
lirkisi raporunun, bir davada kullanilabilmesi agik¢a diizenlenmistir.
“Bagka yargilamadaki bilirkisi raporunun kullanilmas1” madde baslhkla
ZPO m.41la hiikmiine gore “yazih bilirkisi goriistiniin yerine, baska
yargilamalarda bir mahkeme veya savcilik tarafindan alman bilirkisi go-
risii kullanilabilir”.

ZPO m.411a yiiriirliige girmeden 6nce bile, hukuk yargilamalar1 de-
lillerin maddi olarak dogrudan elde edilmesi ilkesine uymadigindan,
diger mahkeme yargilamalarindaki bilirkisi goriisiintin kullanilmasmin
miimkiin oldugu genel olarak kabul edilmekteydi. Ancak sekil agisin-
dan bu, bilirkisi delili degil, belge deliliydi.

ZPO m.411a diizenlemesinin amaci, mahkeme ve taraflar i¢in gerek-
siz ek islerden kaginmaktir. Mevcut bilirkisi goriisiinden yararlanilarak
zaman ve maliyetten tasarruf edilebilir. ZPO m.411a 6ncelikle onceki
yargilamalarda yazili olarak sunulan bilirkisi raporlar icin gegerlidir,
ancak uygun sekilde tutanaga gegirilmis olmalar1 kosuluyla sozlii olarak

Dr. Ogr. Uyesi, Sivas Cumhuriyet Universitesi Hukuk Fakiiltesi, Medeni Usil ve Ic-
ra-iflas Hukuku Anabilim Dals, Tiirkiye, e-posta: osmanndurann@gmail.com, OR-
CID: 0000-0001-5947-2780.
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verilen bilirkisi raporlarindan da yararlanilabilir. Mevcut ve 6nceki yar-
gilamalarin taraflarinin ayn olmas: gerekmedigi gibi, iki yargilamanin
konusunun da ayni olmas:1 gerekmez. Tek belirleyici unsur, mevcut yar-
gilamada bir bilirkisi goriisti yardimiyla acikhiga kavusturulmasi gere-
ken delil sorununun halihazirda mevcut olan bilirkisi goriisii tarafindan
yanitlanip yanitlanmadigidir.

Mevcut davada ZPO m.411a uyarinca mevcut bir bilirkisi goriisiin-
den yararlanilmasi veya yeni bir bilirkisi goriisii alinmasina karar veril-
mesi mahkemenin takdirine baghdir; taraflarin rizas1 gerekli degildir.
Mahkeme takdir yetkisini kullanirken taraflarin goriislerini dikkate al-
malidir, ancak her iki taraf da yeni bir bilirkisi goriisii alinmasmni talep
etse bile ZPO m.411a'min uygulanmasi engellenemez. Taraflardan biri-
nin baska bir yargilamadan bilirkisi goriistiniin kullanilmasin talep et-
mesi veya mahkemenin kendiliginden bu sekilde ilerlemek istemesi du-
rumunda, genel olarak kars: tarafa veya her iki tarafa da bir dinlenilme
hakk: taninmalidir.

ZPO m.411a uyarinca verilen karara tek basimna itiraz edilemez. Nihai
karara itiraz edilirken, bilirkisi goriisiiniin kullanilmasina izin verilip
verilmedigi ve hakimin takdir yetkisinin smurlarina uyulup uyulmadig:
da gozden gecirilmelidir.

Bilirkisi goriistintin kullanilmasi, belgesel delil degil bilirkisi delili
teskil eder. Sonraki yargilamalarda bilirkisi delillerine iliskin kurallar
gecerlidir. Mahkeme, bilirkisi raporun delil degerini serbestce degerlen-
dirmelidir. Bilirkisinin ZPO m.408/1-1 uyarinca bilirkisi goriisii vermeyi
reddetme hakkini1 tanimak miimkiin olmayacaktir, ¢iinkii bilirkisi gorii-
sii zaten mevcuttur ve bilirkisinin kaginmas: gereken ¢atisma durumu
artik ortaya ¢ikamaz. Bilirkisinin telif hakki kapsamindaki yararlanma
haklari, bilirkisi goriistintin kullanilmasini engellemez; o6zellikle telif
hakk: kapsamindaki ¢ogaltma hakki, mahkeme islemlerinde kisitlamaya
tabidir. Bilirkisinin, bilirkisi raporunu goriis degisikligi nedeniyle geri
cagirma hakki yoktur. Bilirkisi en fazla, bilirkisi goriistiniin diizeltilmesi

gerektigine isaret edebilir. Bununla birlikte, bilirkisiden mevcut yargi-
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lamada bilirkisi goriisiinii agiklamas1 veya tamamlamas: istenirse, ZPO
m.408/1-1 uyarinca ifade vermeyi reddetme hakkina da sahiptir. Ancak
bu durum yazili bilirkisi goriisiiniin kullanilmasini engellemez. Taraflar
ZP0O m.406 uyarinca mevcut davada da bilirkisiyi reddedebilir.

Mahkeme, ZPO m.411/3 uyarinca bilirkisinin goriistinii agiklamak
tizere durusmada hazir bulunmasina karar verebilir. Mahkeme, ayn1 bi-
lirkisi tarafindan onceki bilirkisi raporuna yazili bir ek yapilmasini da
isteyebilir. Yalnizca 6nceden hazirlanmus bilirkisi goriisiinden yararla-
nilmasi halinde, bilirkisi mevcut yargilamada {icret alma hakkina sahip
degildir. Ote yandan, mevcut yargillamada bilirkisi gériisiiniin tamam-
lanmasi veya sozlii olarak aciklanmasma karar verilirse, bilirkisi ticrete
hak kazanur.

Anahtar Kelimeler: Bilirkisi Goriisii, Belge Delili, Usul Ekonomisi -
kesi, Bilirkisi Ucreti, Bagska Davada Alinan Bilirkisi Goriisii

USE OF EXPERT REPORTS PREPARED IN OTHER PROCEEDINGS

Abstract

There is no clear legal regulation in our civil procedural law regar-
ding the use in a case of an expert report that has already been obtained
in other procedure. On the other hand, in German civil procedure law,
article 411a was inserted into the Code of Civil Procedure (ZPO) with
the First Law for the Modernization of the Judiciary from 2004, thereby
clearly regulating that an expert opinion obtained in another procedure
can be used in a case. According to article 411a ZPO with the heading
“Use of expert reports prepared in other proceedings”, “the preparation
of a written report may be forgone if an expert report can be used that
has been obtained by the court or the public prosecution office in other
court proceedings.”.

Even before article 411a ZPO came into force, there was general con-
sensus that it was possible to include expert reports in other legal proce-
edings, since civil proceedings do not correspond to the principle of di-
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rect collection of material evidence. In terms of form, however, this was
not expert evidence, but rather documentary evidence.

The purpose of ZPO atricle 411a is to avoid unnecessary additional
work for the court and the parties. Using existing expert opinions can
save time and money. Article 411a ZPO applies primarily to reports
submitted in writing in previous proceedings, but reports submitted
orally can also be used, provided they are properly recorded in the mi-
nutes. The parties to the current and previous proceedings do not have
to be the same, nor do the subject matter of the two proceedings need to
be identical. The only decisive factor is whether the question of eviden-
ce, which must be clarified with the help of an expert opinion in the on-
going proceedings, is answered by the currently available expert opi-
nion.

In the present case, it is at the discretion of the court whether an exis-
ting report is used in accordance with article 411a ZPO or a new report
is obtained; the consent of the parties is not required. When exercising
its discretion, the court must take the views of the parties into account,
but the application of atricle 411a ZPO cannot be prevented even if both
parties obtain a new expert opinion. If one of the parties requests the use
of an expert report from another procedure or if the court wishes to do
this on its own, the other party or both parties must generally be granted
the right to be heard.

The decision according to article 411a ZPO cannot be appealed on its
own. When challenging the final judgment, it must also be checked
whether the use of the report was permissible and whether the limits of

judicial discretion were observed.

The use of an expert report is expert evidence and not documentary
evidence. The rules for expert evidence apply in the further proceedings.
The court must freely assess the evidentiary value of the report. The
expert's right to refuse to testify in accordance with article 408/1-1 ZPO
cannot be recognized because the report is already available and the
conflict situation that the expert must avoid can no longer arise. The
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expert's copyright exploitation rights do not prevent the use of the re-
port; In particular, the copyright right of reproduction is subject to rest-
rictions in court proceedings. The expert is not entitled to recall the re-
port due to a change of opinion. The expert can only point out that the
report should be corrected. However, if the expert is asked to clarify or
supplement his report during ongoing proceedings, he also has the right
to refuse to testify in accordance with article 408/1-1 ZPO. However,
this does not prevent the use of the written report. The parties can also
reject the expert in the present proceedings in accordance with article
406 ZPO.

According to article 411/3 ZPO, the court can order that the expert be
present at the hearing to explain his report. The court can also order a
written addition to the previous report by the same expert. If only the
report that has already been prepared is used, the expert in the present
proceedings is not entitled to any remuneration. However, if in the pre-
sent proceedings it is decided to complete the report or to explain it
orally, the expert is entitled to remuneration.

Key Words: Expert Reports, Documentary Evidence, Principle of
Procedural Economy, Expert Remuneration, Expert Reports in Other
Proceedings






MEDENI USUL HUKUKU BAKIMINDAN
TEREKENIN TESPITi (TMK m.589)

Dr. Ogr. Uyesi Dilek AYDEMIR*

Ozet

Oliim aninda 6lenin mal varlig bir kiil halinde mirasgilarma geger.
Mirasgilarin tereke iizerinde elbirligi miilkiyeti bulunmaktadir. Oliim
anindan itibaren terekenin paylasimina kadar hem terekeye dahil olan
malvarligr unsurlarinin korunmas: hem de yasal ya da varsa atanmuis
mirasgilarin ve vasiyet alacaklilarinin tespiti ihtiyac1 bakimindan TMK
birtakim énlemler ongdrmiistiir.

Terekenin korunmasina iliskin baglica kurallar “koruma onlemleri”
basghig: altinda TMK m.589-598 arasinda diizenlenmistir. TMK m.589/1de
murisin yerlesim yeri sulh hakiminin, istem {izerine veya re’sen tereke
mallarinin korunmasi ve hak sahiplerine ge¢mesini saglamak iizere gerek-
li olan biitiin 6nlemleri alacag: belirtilmistir. HMK m.382/1-c/5'te tereke-
nin korunmasina iliskin énlemlerin alinmasmnin ¢ekismesiz yargi isi oldu-
gu belirtilmistir.

Terekenin tespiti yargilamasmin hukuki niteligine iliskin ilmi ve ka-
zai ictihatlarda delil tespiti veya ¢ekismesiz yargi goriisleri olmakla bir-
likte yarg1 kararlarinda gekismesiz yargiya iliskin biitiin hiikiimler ay-
nen uygulanmamaktadir.

Kazai igtihatlarda, miras davalarinda goérevli mahkemenin asliye hu-
kuk mahkemesi olmasi hasebi ile terekenin tespiti talebinin miras huku-
kuna iligkin diger taleplerle birlesemeyecegi yoniinde kararlara rastlan-
maktadir.

Dr. Ogr. Uyesi, Istanbul Medeniyet Universitesi Hukuk Fakiiltesi, Medeni Usul ve
fcra Iflas Hukuku Anabilim Dali, Tiirkiye, e-posta: dilek.aydemir@medeniyet.edu.tr,
ORCID: 0000-0002-8262-5316.
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Olenin son yerlesim yeri mahkemesinin yetkisi kesin olmamakla bir-
likte 6liim bagka yerde gerceklestiyse o yer mahkemesinin yetkisi smnur-
lidar.

Her ne kadar terekenin tespiti bakimindan resen harekete ge¢me ilke-
si gegerli olsa da giintimiiz kosullarinda niifus yogunlugunu ve mah-
kemelerin is yiikiinii diistindiigiimiizde mahkemeye her 6liim olaymin
haber verilmesi iizerine mahkemenin resen harekete ge¢mesi ve tereke-
nin tespitine ihtiya¢ duyulan halleri belirlemesi ve sonrasinda tespit ve
koruma onlemlerine iliskin karar vermesi olas1 degildir. Terekenin tespi-
tini mirascilar(in/dan birinin), hatta bunlarin ya da murisin alacaklilari-
nin talep edebilir. Fakat 6rnegin, vasiyet alacaklisinin terekenin tespitini
talep edip edemeyecegi tartismalidir.

Terekenin tespiti talep edildikten sonra diger mirascilara ayrica haber
verilmesi yoniinde ise bir zorunluluk olmay1p talep iizerine ilgililer ha-
berdar edilip (ihbar) onlarin da yargilamaya katilmas: saglanabilir. Di-
ger mirascilarin itiraz ya da kanun yoluna basvuru hakk: olup olmadigy;
varsa bir itiraz tizerine is ¢ekismesiz yargidan ¢ikip miras davalarindan
birine doniisiiyor denilebilir mi, ayrica degerlendirilmesi gerekmektedir.

Tereke tespiti ve diger onlemlerin talebi igin siire sir1 s6z konusu
olmamakla birlikte hukuki yarar ve hakkin kétiiye kullanilmamas ilke-
lerine gore bir azami siirenin varligindan bahsedilebilir. Terekenin tespit
ve korunmasi talebi miras payiyla smirh talep edilememekle birlikte
hem talep hem de talebin kabulii halinde alinacak dnlemler, biitiin tere-
keye ya da terekeye dahil olan tek bir mala iliskin olabilir. Talebin kabu-
li, reddi ve terekenin korunmasma iliskin alinacak 6nlemin igerigi ko-
nusunda hakimin genis takdir yetkisi bulunmaktadir.

Hakimin yapacag1 arastirma bakimindan iiglincii kisiler de terekeye
dahil olan aktif-pasifleri agiklamak zorundadir. Bu noktada tartisilan
meselelerden birisi dijital miras ve bunun tespitidir.

TMK'da terekenin tespiti yapilirken terekeye dahil olan mal ve hakla-
ra iliskin kiymet takdiri yapilacagi yoniinde bir diizenleme bulunma-
maktadir. Ote yandan bir goriise gore ise terekeye dahil mal ve haklar
tespit edilirken bunlar1 kiymetleri de tespit edilmelidir.
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Kazai igtihatlarda yerlesen uygulamaya goére mahkemenin TMK
m.589’a gore verdigi karara karsi mirasgilarin itiraz etme ya da kanun
yoluna gitme imkani bulunmazken talebin reddi kararma kars: istinaf
(eskiden temyiz) yolunun acik tutuldugu goriilmektedir. Terekenin tes-
piti bir cekismesiz yargi isi oldugu icin kanun yolunun agik olmalidir.
Olmas: gereken hukuk bakimindan ise terekenin tespitine iliskin karara
karsi ilgililerin itiraz mevcutsa itirazin icerigine gore yargilamanin ge-
kismeli yargiya doniismesi degerlendirilmelidir.

Anahtar Kelimeler: Tereke, [htiyati Tedbir, Delil Tespiti, Cekismesiz
Yargi, Gegici Hukuki Koruma énlemleri

RECORDING THE DECEASED’S ASSETS IN TURKISH
INHERITANCE LAW AND CIVIL PROCEDURE
(TURKISH CIVIL CODE ART. 589)

Abstract

At the moment of death, the deceased's estate passes to their heirs as
a whole. The heirs collectively hold joint ownership over the estate.
From the moment of death until the distribution of the estate, the Tur-
kish Civil Code (TCC) has envisaged certain measures for protection of
the rights of heirs.

The main rules regarding the issue are regulated under Articles 589-
598 of the TCC. Article 589/1 of the TCC stipulates that the civil court of
peace at the deceased’s last place of residence takes all necessary measu-
res, upon request or ex officio. Article 382/1-c/5 of the Turkish Code of
Civil Procedure (TCCP) specifies that the adoption of measures for the
preservation of the estate is a non-contentious judicial matter.

The legal nature of the proceeding of recording the estate is identified
as a preliminary measure for taking evidence or a non-contentious juris-
diction pursuant to scholarly and jurisprudential opinions.

As per to the case law, the subject matter jurisdiction of the court of
peace is exclusive and it shall not be combined with other claims related
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to inheritance law. Geographical jurisdiction of the last place of residen-
ce of the court of peace is not exclusive. Still, if the death occurs elsewhe-
re, the jurisdiction of that particular court is strictly limited.

Contrarily to TCC, considering the population density, and the case-
load of the courts, it is not feasible for the court to ex officio initiate pro-
ceeding and preserve the estate upon notification of every death.

The request for the preservation of the estate may be made by one or
more heirs, or even by the creditors of the heirs or the deceased person.
However, for example, whether a beneficiary of the will has the autho-
rity to request the determination of the estate is debatable.

After the request for recording the deceased’s assets, despite any cer-
tain requirement to notify the proceeding to other heirs; upon request of
the applicant, related parties may be notified to participate.

There is no decisive time limit for filing the request; however, the
principles of legal interest and the prevention of abuse of rights draw a
maximum time frame.

Both the request for the determination of the estate and the measures to
be taken upon the acceptance of the request may pertain to the entire estate
or a single asset included in the estate but not solely the share of a heir.

In terms of the investigation to be conducted by the judge, third par-
ties are also obliged to disclose. At this point, one of the debated issues
is digital inheritance.

Despite the opposing scholarly views, TCC does not specify any rule
for an appraisal of the value of assets and rights included in the estate.

According to the precedents, while for heirs to object or appeal aga-
inst the court’s decision regarding recording and protection of the assets
in the estate under Art. 589 of the TCC is not possible, the applicant has
the right to appeal the decision on rejecting the request.

Since the determination of the estate is a non-contentious judicial
matter, the applicant shall have the right of appeal in both cases of deci-
sion of the court regarding acceptance or rejection of the request. De lege
feranda, in case of an objection by the related parties against the decision
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related to the recording of the estate, the transformation of the procee-
ding into a contentious litigation should be evaluated by the judge based
on the content of the objection.

Key Words: Estate, Protection of Estate, Preliminary Measures, Inhe-

ritance Law, Non-contentious Jurisdiction.






YARGITAY’IN E. 2019/5, K. 2022 /1 SAYILI VE
18.02.2022 TARIHLI iCTIHADI BIRLESTIRME KARARI
CERCEVESINDE USUL HUKUKU - MADDI HUKUK
SINIRLARI VE ILiISKIiSi UZERINE DUSUNCELER

Dr. Nurullah BAL*

Ozet

Yargitay'mn E.2019/5, K. 2022 /1 sayil1 18.02.2022 tarihli i¢tihad1 birles-
tirme karar ile vadesi gelmemis alacaklar i¢in agilmis davada, mahke-
mece ifa zamaninin heniiz gelmedigi gerekcesiyle davanin hukuki yarar
yoklugu nedeniyle usulden ret karar1 verilmesine karar verilmistir.

S6z konusu karar, medeni ustl hukuku teorisi ve pratigi acisindan
elestiriye agiktir. Zira hukuki yarar, ustili bir kurum olup, ustl hukuku
prensip ve ilkeleri gercevesinde ele alinmalidir. Bu anlamda hukuki yarar,
yarg1 mercilerine yoneltilen taleplerin zorunlu olmas: ve talep edilen hu-
kuki himayenin karsilanmasi yoniinden elverisli olmasi ile sinirh deger-
lendirilmelidir. Hukuki yarar baglamimda maddi hukuka iligkin deger-
lendirme yapilmasi, hukuki yararm kapsamini belirsiz hale getirme riski
barindirmaktadir. Ornegin maddi hukuka iligkin savunma sebepleri ola-
rak itiraz veya defiler kapsaminda ele alinmasi gereken diger pek ¢ok hu-
sus da, hukuki yarar yokluguna gerekce olarak sunulabilir. Oysaki hu-
kuki yarar, bir dava sart1 olarak isin esasma girilmesine engel teskil eden,
usili anlamda 0zel onem arz eden teknik bir kavramdir. Bu bakimdan,
kural olarak 6n inceleme asamasinda, hentiz tahkikat baglamadan deger-
lendirilmeli ve eksikligi halinde 6ngoriilen ustilden ret kararmnin verilmesi

Dr. Ogr. Uyesi, Necmettin Erbakan Universitesi Hukuk Fakiiltesi, Medeni Us(l ve
Icra - Iflas Hukuku Anabilim Dal, Tiirkiye, e-posta: bal.nurullah@gmail.com; nurul-
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yoniinde dikkate alinmalidir. Heniiz uyusmazhigin esasma girilmesinin ve
dolayisiyla incelenmesinin miimkiin olmadig1 bir yargilama asamasmnda,
uyusmazligin esas1 hakkinda degerlendirmeyi gerektirerek kanaat olustu-
rulabilmesiyse miimkiin degildir. Diger taraftan, vadesi gelmemis alacak-
lar hakkinda esastan ret karar1 verilmesinin, maddi anlamda kesin hiikiim
teskil edebileceginden, daha sonradan dava acilamayacag: dolayisiyla hak
kayb1 olacag endisesi diisiiniilebilir. Ancak belirtmek gerekir ki maddi
anlamda kesin hiikiim, zaman itibariyle, dava tarihindeki kosullar ve yar-
g1 siirecindeki gelismelere istinaden ve fakat nihayetinde sadece karar ta-
rihindeki durumlar iizerinde etki gosterir. Karardan sonra ortaya cikabi-
lecek hususlarm kesin hiikmiin etkisinde kalmasi, isin dogas1 ve mantik
kurallar geregince zaten miimkiin degildir.

Bu caligmada, anilan Yargitay IBK, kisaca belirttigimiz temel ve su-
num gergevesinde belirtecegimiz diger hususlar 151g1nda, medeni usil
hukuku teorisi ve pratigi agisindan ortaya g¢ikabilecek sorunlar gerceve-
sinde analiz edilecektir.

Anahtar Kelimeler: Hukuki Yarar, Dava Sarti, Usulden Ret Karari,
Vade, Medeni Usil Hukuku

THOUGHTS ON THE BOUNDARIES AND RELATIONSHIP
BETWEEN PROCEDURAL LAW AND SUBSTANTIVE LAW
WITHIN THE FRAMEWORK OF THE SUPREME COURT'S UNIFIED
DECISION NO. E. 2019/5,K. 2022 /1, DATED 18.02.2022

Abstract

With the decision of Turkish Supreme Court’s Unified Decision Case
No. E. 2019/5, K. 2022/1, Dated 18.02.2022, it has been decided that the
cases filed for undue receivables should be recejted on procedural gro-
und due to the lack of legal benefit.

The decision in question is open to criticism in terms of procedural
law theory and practice. Because the legal benefit is a procedural law
term and must be considered in framework of procedural law principles.
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In this sense, legal benefit should be evaluated limited to the necessity of
the requests directed to judicial authorities and their suitability to red-
ress the requested legal protection. Making an evaluation regarding
substantive law in the context of legal interest carries the risk of making
the scope of legal benefit unclear. For example, many other issues that
should be considered within the scope of objections or pleas as grounds
of defense related to substantive law can also be presented as reasons for
the lack of legal benefit. However, legal benefit is a technical concept
that poses an obstacle to getting into the merits of the case as a condition
of a lawsuit and has special procedural importance. In this regard, as a
rule, it should be evaluated at the preliminary examination stage, before
the investigation begins, and in case of deficiency, it should be taken in-
to consideration in order to make a rejection decision on procedural
ground. However, at a trial stage where it is not yet possible to enter the
merits of the dispute and therefore examine it, it is not possible to form
an opinion by requiring evaluation on the merits of the dispute. On the
other hand, there may be concerns that a rejection decision on the merits
regarding unduedue receivables may constitute a final judgment in ma-
terial terms, and thus a lawsuit cannot be filed later, thus resulting in a
loss of rights. However, it should be noted that the final judgment in
material terms has an effect in time, based on the conditions in the date
of the case and the developments in judicial process, and ultimately only
on the situations on the date of the decision.

It is not possible for the issues that may arise after the decision to re-
main under the influence of the final decision, due to the nature of the
matter and the rules of logic.

In this study, the Turkish Supreme Court’s Unified Decision will be
analyzed within the framework of the problems that may arise in terms
of civil procedural law theory and practice, in the light of the basis we
have briefly stated and other issues we will specify within the fra-
mework of the presentation.

Key Words: Legal Benefit, Case Condition, Reject on Procedural Gro-
und, Redemption Date, Civil Procedure Law.






DUNYADAN ORNEKLER ISIGINDA TURKIYE'DE
KUCUK ALACAKLARIN YARGILANMASI VE
TAHSILINE DAIR OZEL USULLERE DUYULAN IHTIYAC

Ars. Gor. Cagatay Serdar SAHIN*

Ozet

6100 sayili Hukuk Muhakemeleri Kanunu'nda, miilga 1086 sayili
Hukuk Usilii Muhakemeleri Kanunu'ndan farkl olarak yalnizca yazil
yargilama ve basit yargilama usulleri kabul edilmistir. Miilga Kanun’da
yer alan seri yargilama ve sozlii yargilama usullerine, diger kanunlarda
yapilan atiflarin da basit yargilama usuliine yapildig: kabul edilmistir.
Zira miilga Kanun déneminde seri yargilama usuliiniin yazili yargilama
gibi uygulandigi, sozlii yargilama usuliiniin ise basit yargilama usulii
gibi uygulandig goriilmiistiir. Kanun hiikiimlerine gore asil yargilama
ustlii yazili yargilama ustlii olup, basit yargilama ancak Hukuk Muha-
kemeleri Kanunu veya baska kanunlarda ongoriilen yargilamalar icin
uygulanacak bir ustldiir.

Onggoriilen bu degisiklik yargillama usfillerinin sadelestirilmesine
hizmet etmektedir. Nitekim Hukuk Muhakemeleri Kanunu'nun genel
gerekgesinde de bu husus vurgulanmis basit yargilama ustliiniin, me-
deni usul hukukunda hizli bir yargilamaya duyulan ihtiyac1 karsiladig:
ifade edilmistir. Gergekten basit yargilama usuliine tabi dava ve islerin
hizla ¢6ziimlenmesi gereken isler oldugu agikca goriilmektedir. HMK m.
316 hiikmiinde yer alan nafaka davalari, velayet ve vesayete ait isler, ge-
cici hukuki koruma talepleri gibi taleplerin bu tiirden talepler oldugu
ortadadir.

Ars. Gor., Istanbul Medeniyet Universitesi Hukuk Fakiiltesi, Medeni Usul ve Icra iflas
Hukuku Anabilim Dali, Tiirkiye, e-posta: cagatayserdar.sahin@medeniyet.edu.tr, OR-
CID: 0000-0003-4849-9050.
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Yazili yargilama ustlii disinda yalnizca basit yargilama ustliiniin
kabulii, sadelestirme karsisinda bazi riskleri de ortaya gikarmigtir. Ornek
vermek gerekirse mevcut sistemde, asliye hukuk mahkemesinde gorii-
len 100 Tiirk liras1 degerindeki bir dava ile 10 milyon Tiirk liras: dege-
rindeki bir dava yazili yargilama ustiliine tabi olacak ve ayn1 ustilde so-
nuglandirilacaktir. Halbuki miktar bakimindan kiigiik goriilebilecek ala-
caklar hakkinda yapilan yargilamanin ¢ok daha hizli olmasi, bahsi gegen
alacaklarin tahsilinin de kolay olmas: gerekmektedir. Ozellikle iilkemiz-
deki yiiksek enflasyon ve hizla degisen mal ve hizmet fiyatlar1 goz onii-
ne alindiginda, alacagin miktarina gore farkli bir ustl belirlenmemesi-
nin, mahkemeye basvurma imkani fiilen etkisizlestirdigi kolaylikla
soylenebilir. Ustelik acele oldugu diisiiniilen talepler igin kabul edilen
basit yargilama ustliiniin gercekten basit olup olmadig1 da ¢ok énemli
bir soru isaretidir.

Iste bu sebeple Isvigre, Almanya, Ingiltere gibi birgok iilkede kiiciik
alacaklar hakkinda yapilacak yargilamalara iliskin 6zel diizenlemeler
kabul edilmistir. Bu tiilkelerden bazilarinda kiigiik alacaklar igin basit
yargilama usGliiniin uygulanmasi kabul edilmisken, bazi iilkelerde ise
kiictik alacaklar hakkinda yapilacak yargilama ve bu alacaklarmn tahsili
tamamen Ozel ustillere baglanmustir.

Iste bu galismada, 6éncelikle Tiirkiye’de kiigiik alacaklar hakkinda ya-
pilan yargilamalarda ve bu alacaklarin tahsilinde karsilagilan sorunlarin
neler oldugu, bu sorunlarin asilmasi hakkinda ne gibi hukuki careler
kabul edildigi degerlendirilecektir. Ardindan diinyada kiiciik alacaklara
yonelik yargilama ve tahsil ustllerine iliskin 6rnekler tanitilacak ve Tiir-
kiye i¢in de gecerli olabilecek bir model 6nerilmeye calisilacaktir.

Anahtar Kelimeler: Yargilama uslii, kiiciik alacaklar, etkin hukuki
koruma, dava degeri, makul siirede yargilama
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THE NEED FOR SPECIAL PROCEDURES FOR THE JUDGMENT AND
COLLECTION OF SMALL CLAIMS IN TURKEY IN THE LIGHT OF
EXAMPLES FROM THE WORLD

Abstract

In the Code of Civil Procedure No. 6100, unlike the repealed Civil
Procedure Code No. 1086, only written trial and simple trial procedures
are accepted. It has been accepted that the references to the rapid trial
and oral trial procedures in the Repealed Law and the references made
in other laws are to the simple trial procedure. Because, during the pe-
riod of the repealed Law, it was observed that the rapid trial procedure
was applied like a written trial, and the oral trial procedure was applied
like a simple trial procedure. According to the provisions of the Code of
Civil Procedure, the main trial procedure is the written trial procedure,
and simple trial is a procedure that can only be applied to trials stipula-
ted in the Code of Civil Procedure or other laws.

This proposed change serves to simplify the trial procedures. As a
matter of fact, this issue is emphasized in the general justification of the
Code of Civil Procedure and it is stated that the simple trial procedure
meets the need for a speedy trial in civil procedure law. It is clearly seen
that cases and matters subject to simple trial procedure are matters that
need to be resolved quickly. HMK m. It is obvious that the requests inc-
luded in Article 316, such as alimony cases, matters related to custody
and guardianship, and requests for temporary legal protection, are such
requests.

The adoption of only the simple trial procedure, apart from the writ-
ten trial procedure, has also revealed some risks in the face of simplifica-
tion. To give an example, in the current system, a case worth 100 Turkish
liras and a case worth 10 million Turkish liras heard in the civil court of
tirst instance will be subject to the written trial procedure and will be
concluded in the same procedure. However, the prosecution of claims
that may be considered small in terms of amount should be much faster

and the collection of the said claims should be easier. Especially conside-
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ring the high inflation and rapidly changing prices of goods and services
in our country, it can easily be said that not determining a different pro-
cedure according to the amount of the claim effectively renders the pos-
sibility of applying to the court ineffective. Moreover, it is a very impor-
tant question mark whether the simple trial procedure adopted for
requests that are considered to be urgent is really simple.

For this reason, special regulations regarding the proceedings regar-
ding small claims have been adopted in many countries such as Switzer-
land, Germany and England. While in some of these countries, the app-
lication of simple trial procedure for small claims has been accepted, in
some countries, the trial of small claims and the collection of these recei-
vables are completely subject to special procedures.

In this study, we will first evaluate the problems encountered in the
trials of small claims in Turkey and the collection of these claims, and
what legal remedies are accepted to overcome these problems. Then,
examples of litigation and collection procedures for small claims in the
world will be introduced and a model that can also be valid for Turkey

will be tried to be proposed.

Key Words: Trial Procedure, Small Claims, Effective Legal Protection,
Value of Case, Trial within a Reasonable Time



ALTERNATIF UYUSMAZLIK COZUM YOLLARI OLARAK
HAKEM-BILIRKISILIK VE HIBRIT YONTEMLER

Ars. Gor. Ahmet SENSOZ*

Ozet

Hakem-bilirkisilik, taraflar arasindaki uyusmazlik konusu hakkinda
miktar, deger ya da yeterlilik gibi bir unsurun, tarafsiz bir uzman tara-
findan tespit edilmesi ve bu raporun, hem taraflar1 hem de hakimi bag-
layic1 olmasini ifade eder. Bu yoniiyle hakem-bilirkisilik, taraflar arasin-
daki uyusmazliga iliskin vakiay1 tespit ettigi i¢in ayn1 zamanda, bir al-
ternatif uyusmazlik ¢6ztim yollarindan da birisidir. Nitekim bu kurumla
amaclanan, uyusmazhgm ilk asamada engellenmesi ve ¢oziime kavustu-
rulmasidir. Hakem-bilirkisilik, uyusmazligin sona ermesinde énemli bir
rol oynadig1 gibi uyusmazligin mahkemeye tasinmasi halinde dahi ali-
nan rapor kural olarak, hakimi bagladig: i¢in davanin sonuglandirilma-
smi1 da hizlandirmaktadir.

Mukayeseli hukukta, Almanya, Isvigre ve Anglo-Sakson hukuklarin-
da sik¢a karsimiza ¢ikan hakem-bilirkisilik kurumu, 6zellikle insaat,
enerji, sigorta, bilisim, sirketlerin birlesmesi, boltinmesi, sirket paymin
devri gibi benzeri sozlesmelerde genel olarak kullanilmaktadir. Hakem-
bilirkisilik hukukumuzda acik bir yasal diizenlemeye sahip degildir.
Ancak, buna ragmen, sigorta hukukunda, sigorta policesi genel sartla-
rinda ve bazen de insaat sézlesmelerinde yer aldig1 goriilmektedir. Og-
reti ve Yargitay kararlari 151§1nda hakem-bilirkisilik s6zlesmesi bir miin-
hasir delil s6zlesmesi olarak nitelendirilmekte, bu sebeple yasal dayanak
olarak, 6100 sayili Hukuk Muhakemeleri Kanunu'nun delil s6zlesmele-

Ars. Gor., Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi, Medeni Usul ve Icra
Iflas Hukuku Anabilim Dal, Tiirkiye, e-posta: ahmet.sensoz@erdogan.edu.tr, OR-
CID:0000-0001-9065-5737.
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rini diizenleyen 193. maddesi gosterilmektedir. Ancak hukukumuzda da
hakem-bilirkisilik hakkinda kanuni diizenleme yapilmas: éngoriilmek-
tedir. Bu konuda, 2021 yilinin mart aymda Adalet Bakanlig: tarafindan
hazirlanan “Insan Haklar1 Eylem Plan1” Hedef 3.6 “Bilirkisilik Sistemi-
nin Kalitesinin Artirllmasi ve Ongoriilebilirligin Saglanmas1” boliimii-
niin “g” maddesinde, yabancilik unsuru tasiyanlar da dahil olmak tize-
re, 6zel hukuk uyusmazliklarinin daha kisa siirede ¢6ziimii amaciyla
hakem-bilirkisilik kurumunun ihdas edilecegi ve “Insan Haklar1 Eylem
Plan1 ve Uygulama Takvimi”, hiikmiin diizenlenme siiresinin bir yil ola-
cag belirtilmistir.

Taraflarin teknik ve uzmanlik gerektiren bir konu hakkinda anlasa-
mamalar1 halinde, dogrudan mahkemeye bagvurmalar1 durumunda, bi-
lirkisi atanmasi, ek rapor veya yeni bir bilirkisi raporu alinmasi ihtimali
ve mahkemenin bilirkisi raporunu degerlendirmesi seklinde uzun bir
zaman alacaktir. Ancak bunun yerine, taraflarin teknik bir konuda dog-
rudan hakem-bilirkisiye basvurmas: hizli ve ekonomik bir sonug almala-
rin1 saglamakta ve mahkemelerin is yiikiinii azaltmaktadir. Ancak ha-
kem-bilirkisi bir yargilama faaliyeti yapmayip, sadece taraflar arasindaki
cekismeli vakianin tespitini yapmaktadir. Bu nedenle hakem-bilirkisi
raporu dogrudan icra edilemez, tarafin bu konuda dava agmas: gerekir.

Mukayeseli hukukta, hakem-bilirkisilik diger alternatif uyusmazlik
¢ozlim yollar1 olan, tahkim ve arabuluculukla hibrit yontem olarak be-
raber kullanilmaktadir. Ozellikle sirket alim satimlarinda, taraflar hem
tahkim hem de hakem-bilirkisiligi birlikte kullanmaktadirlar. Sozlesme-
de, hukuki uyusmazlik bakimindan hakeme basvurulacagi, teknik uz-
manliklar bakimimdan hakem-bilirkisilige basvurulacag: seklindeki hii-
kiimlerle, hakem-bilirkisi raporunun hakemi baglamasiyla siire kisal-
makta ve hakem-bilirkisi raporunun dogrudan icra edilememesi deza-
vantaji, hakem kararmin dogrudan icra edilebilmesiyle agilmaktadir.

Arabuluculuk, hukukumuzda 6325 sayili Hukuk Uyusmazliklarinda

Arabuluculuk Kanunu'nda diizenlenmistir. Arabuluculuk stirecinde, ta-
raflarin ihtiya¢ ve menfaatlerine ve odaklanan ve taraflarin baslangigta
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pozisyonlarindan kaynaklanan tespit edemedikleri, olas1 ¢oziimler {iize-
rinde diistiniilerek, taraflarin kendilerinin iradi olarak anlasmaya ulas-
malar1 saglanir. Ancak 6zellikle taraflarin aralarindaki teknik uyusmaz-
liklar bakimindan arabuluculuk uygun bir ¢6ziim yontemi olmayabilir.
Bu nedenle arabuluculuk ve hakem-bilirkisilik birlikte kullanilmakta, bu
yonteme mukayeseli hukukta, genellikle 6nce arabuluculugun sonra ha-
kem-bilirkisiligin kullanildi11 “Med-Ex” yontemi olarak ifade edilmek-
tedir. Ozellikle bu yontem, taraflar arasindaki, direng noktalarinimn birbi-
rine uzak oldugu, arabulucunun 6zel goriismelerinin de fayda etmedigi,
taraflarin 6zel bir uzmana ihtiya¢ duydugu durumlarda 6nem arz et-
mektedir.

Calismamizda, karsilastirmali hukuk diizenlemeleri de gozetilerek,
hakem-bilirkisilik kurumun etkinliginin saglanmasma iliskin tavsiye ve
onerilerde bulunulacaktir.

Anahtar Kelimeler: Alternatif Uyusmazlik C6ziim Yollari, Hakem-
Bilirkisilik, Hibrit Yontemler, Arabuluculuk, Tahkim

EXPERT DETERMINATION AND HYBRID METHODS
AS ALTERNATIVE DISPUTE RESOLUTION METHODS

Abstract

Expert-determination means that an element such as amount, value
or adequacy regarding the dispute between the parties is determined by
an impartial expert and this report is binding on both the parties and the
judge. In this respect, expert-determination is also one of the alternative
dispute resolution methods as it determines the facts of the dispute
between the parties. In fact, the aim of this institution is to prevent and
resolve the dispute at the first stage. While the expert’s report plays an
important role in ending the dispute, it also accelerates the conclusion of
the case, even if the dispute is brought to court, as the report obtained is
binding on the judge in terms of the detected facts.

In comparative law, German, Swiss and Anglo-Saxon law are gene-

rally used for similar contracts such as expert-determination agree-
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ments, construction, energy, insurance, information technology, mergers
and divisions of companies and transfer of company shares. There is no
clear legal regulation of expert-determination in our law. However, it
can be seen that it is included in insurance law, general conditions of in-
surance policies and sometimes construction contracts. In the light of the
doctrine and the decisions of the Supreme Court, the expert-
determination contract is described as an exclusive evidence contract,
and for this reason, Article 193 of the Code of Civil Procedure No. 6100,
which regulates evidence contracts, is shown as the legal basis.
However, our law envisages making legal regulations regarding the
expert-determination. In this context, in article "g" of the "Human Rights
Action Plan" prepared by the Ministry of Justice in March 2021, "Impro-
ving the Quality of the Expertise System and Ensuring Predictability" in
Target 3.6, stated that an expert-determination institution will be orga-
nized in order to resolve private law disputes, including those with fore-
ign elements, in a shorter time. It has also been stated that the period for
this institution to prepare the "Human Rights Action Plan and Imple-

mentation Calendar" will be one year.

If the parties cannot agree on a technical or expert issue and apply di-
rectly to the court, it will take a long time for the court to evaluate the
expert’s report, the appointment of an expert, the possibility of obtaining
an additional report or a new expert report. By requesting an expert-
determination on a technical issue, the parties can instead obtain a quick
and inexpensive result and reduce the workload of the courts. However,
the expert-determination does not conduct a trial, but only determines
the facts in dispute between the parties. For this reason, the expert-
determination report cannot be directly enforced; the party must file a
lawsuit.

In comparative law, expert-determination is used as a hybrid method
together with arbitration and mediation, which are other alternative
dispute resolution methods. In particular, in the context of the purchase
and sale of company, parties use both arbitration and expert-
determination together. By stipulating in the contract that an arbitrator
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will be used for legal disputes and an expert-determination for technical
expertise, the time period is shortened because the expert-determination
report is binding on the arbitrator, and the disadvantage of not being ab-
le to directly enforce the expert-determination report is overcome by the
direct enforcement of the arbitrator's decision.

Mediation is regulated under the Law No. 6325 on Mediation in Civil
Disputes. During the mediation process, the parties are enabled to vo-
luntarily reach an agreement by considering possible solutions that fo-
cus on the needs and interests of the parties and that the parties cannot
initially determine due to their positions. However, mediation may not
be an appropriate method of resolution, especially for technical disputes
between the parties. For this reason, mediation and expert-
determination are used together, and in comparative law this method is
generally referred to as the “Med-Ex" method, where mediation is used
first and then expert-determination. This method is particularly impor-
tant in cases where the points of the resistance between the parties are
far apart, private meetings of the mediator are not useful, and the parties
need a special expert.

In our study, we will make recommendations and suggestions on
how to ensure the effectiveness of the institution expert-determination,
taking into account comparative law regulations.

Key Words: Alternative Dispute Resolution Methods, Expert-
Determination, Hybrid Methods, Mediation, Arbitration






ANAYASA MAHKEMESININ KESER ALTINTAS
BASVURUSUNDA “BIREYSEL BASVURUNUN
INCELENMESININ SURDURULMESINI HAKLI KILAN
BiR NEDEN OLMADIGI” GEREKCESIYLE VERDIGI
DUSME KARARININ DEGERLENDIRILMESI

Dr. Ogr. Uyesi Ceren YILDIZ®

Ozet

Anayasa Mahkemesi Ictiiziigiiniin 80.maddesinde, bireysel bagvuru-
larda belirli hallerde ve yargilamanin her asamasinda diisme karar veri-
lebilecegi diizenlenmistir. Ilgili madde geregince; bagvurucunun dava-
dan agikca feragat etmesi, bagvurucunun davasmi takipsiz biraktigmin
anlasilmasi, ihlalin ve sonuglarin ortadan kalmis olmas1 ve Boliimler ya
da Komisyonlarca saptanan herhangi bir baska gerek¢eden o6tiirii, bas-
vurunun incelenmesinin siirdiiriilmesini hakli kilan bir neden goriil-
memesi hallerinde diisme karar1 verilebilecektir. Nitekim Anayasa
Mahkemesi (AYM) bireysel basvurularda giintimiize kadar pek c¢ok
diisme karar1 vermistir.

Mahkeme’nin makul siirede yargilanma hakkinin ihlal edildigi iddia-
siyla Keser Altintas tarafindan yapilan basvurunun “incelenmesinin
siirdiiriilmesini hakli kilan bir neden goriilmedigi” gerekgesiyle diisme-
sine karar vermesi cesitli tartismalar1 giindeme getirmistir. Bu tartisma-
larin temeli, AYM'nin bir hak ihlali tespit etmesine karsin diisme karar1
vermis olmasina dayanmaktadir.

AYM'nin bireysel basvurudaki objektif islevi, yapisal ve sistemik so-
runlarin tespitiyle, yeni ihlallerin ortaya ¢ikmasi engellemek suretiyle

Dr. Ogr. Uyesi, Istanbul Kiiltiir Universitesi Hukuk Fakiiltesi, Anayasa Hukuku
Anabilim Daly, Tiirkiye, e-posta: c.yildiz@iku.edu.tr, ORCID: 0000-0002-0569-4107.
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temel hak ve ozgiirliiklerin korunmasmi ve gelistirilmesini saglamaktir.
Bu dogrultuda makul siirede yargilanma hakki ile ilgili temel ilkeler hu-
kuk ve ceza davalar ile idari davalar yoniinden Mahkemenin cesitli icti-
hatlariyla ortaya konulmustur. AYM, bu ilkeler dogrultusunda 55.000'den
fazla bagvuruda makul siirede yargilanma hakkinin ihlal edildigine ka-
rar vermistir. Bu ihlal kararlarimin 6ncesinde Avrupa Insan Haklari
Mahkemesi (AIHM) tarafindan verilen Ummiihan Kaplan/ Tiirkiye ka-
rar1 ile makul siirede yargilanma siirecine iliskin yapisal bir sorun oldu-
gu ve etkili bir bagvuru yolu bulunmadig: gerekgesiyle pilot karar uygu-
lanmasina gidilmistir. Bu kararin akabinde Avrupa Insan Haklar: Mah-
kemesine Yapilmig Bazi Bagvurularin Tazminat Odenmek Suretiyle Co-
ziimiine Dair 6384 sayili Kanun ile makul siirede yargilanma hakkimnin
ihlali iddiastyla ATHM’e yapilmis bagvurulari inceleme yetkisi ve gorevi
Adalet Bakanligi Tazminat Komisyonu Bagkanh@ima verilmistir. Ilgili
Kanun'un gegici 2. maddesi ile AYM’de bulunan bazi bireysel basvuru-
lar hakkinda da Komisyona miiracaat diizenlenmistir. Ancak bu diizen-
lemeler basvurular1 ve yapisal sorunun devam etmesi nedeniyle pilot
karar uygulamasina gidilmesini 6nleyememistir.

Kararmn geregi icin Tiirkiye Biiyiik Millet Meclisi'ne yapilan ¢agr1 so-
nucu, 6384 sayil1 Kanun'un gegici 2. maddesinde degisiklik yapilmis ve
09.03.2023 tarihi itibartyla AYM oniinde derdest olan basvurulara iliskin
Tazminat Komisyonuna basvuru imkan1 getirilmistir. Ancak 09.03.2023
tarihinden sonra hem yapilacak bagvurular hem de AYM'ye basvuru
yapilmadan 6nce miiracaat edilmesi bakimindan herhangi bir meka-
nizma 6ngoriilmediginden, makul siirede yargilanma hakkinin ihlali id-
dias1 kapsamindaki bagvurularin dogrudan AYM’ye yapilmasina devam
edilmistir.

Keser Altintag bagvurusunda AYM, makul siirede yargilama yapal-
madig1 iddiasina iliskin bagvurulari ilk elden incelemeye devam etmesi-
nin, bu asamadan sonra temel hak ve 6zgiirliiklerin korunmasi ve gelis-
tirilmesi acisindan bir 6nem tagimadigini belirtmis ve AYM Ictiiziigii-
niin 80.maddesi geregince makul siirede yargilanma hakkimin ihlali id-
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diasiyla yapilan bagvurularin incelenmesinin siirdiiriilmesini hakl kilan
bir neden goriilmemesi sebebiyle diismesine karar vermistir.

Kamu giicii tarafindan temel hak ve 6zgiirliiklerin ihlal edildigi iddi-
astyla yapilabilen bireysel bagvurularda incelemenin, bagsvuru yolunun
amacina uygun olarak hak ihlali ortadan kaldirilincaya kadar devam
etmesi gerektigi diisiiniilmektedir. Bu ¢alismada, kronik bir sorun haline
gelen ve alinan tedbirlere ragmen etkili bir ¢6ziim bulunamayan makul
siirede yargilanma hakkinin ihlali iddialarina dayanan bireysel bagvuru-
lar bakimindan “basvurunun incelenmesinin siirdiiriilmesini hakli kilan
bir neden olmadig1 gerekgesiyle verilen diisme karar1”; bireysel basvu-
runun amaci, kapsami ve ilerleyen siireclerde ortaya ¢ikarabilecegi olas:
sorunlar {izerinden ele alinacaktir.

Anahtar Kelimeler: Anayasa Mahkemesi, Bireysel Bagvuru, Diisme
Karari, Pilot Karar, Etkili I¢ Hukuk Yolu

EVALUATION OF THE STRIKING-OUT DECISION OF THE
CONSTITUTIONAL COURT IN KESER ALTINTAS APPLICATION
ON THE GROUNDS THAT "THERE IS NO JUSTIFIED REASON
TO CONTINUE THE EXAMINATION OF THE APPLICATION"

Abstract

Article 80 of the Internal Regulations of the Constitutional Court sti-
pulates that a striking-out decision can be issued in certain circumstan-
ces and at any stage of the proceedings. Pursuant to the relevant article,
a striking-out decision can be issued in cases; where applicant explicitly
withdraws from the case, it is concluded that the applicant no longer
wishes to pursue his application, the violation and its consequences are
eliminated, and no justified reason to continue the examination of the
application is found due to another justification identified by the Secti-
ons or the Commissions. As a matter of fact, the Constitutional Court
has issued many striking-out decision in individual applications to date.

In Keser Altintas's application, which was filed with the allegation

that the right to a trial within a reasonable time was violated, the Court's
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striking-out decision on the grounds that "there is no justified reason to
continue the examination of the application" has raised various debates.
The basis of these arguments is that although the Constitutional Court
found a violation of rights, striking-out decision was given.

The objective function of the Constitutional Court in individual app-
lication is to ensure the protection and promotion of fundamental rights
and freedoms by identifying structural and systemic problems and pre-
venting new violations. In this respect, the basic principles regarding the
right to a trial within a reasonable time have been set out in various case
laws of the Court in civil, criminal, and administrative cases. In line with
these principles, the Constitutional Court has ruled that the right to a
trial within a reasonable time has been violated in more than 55,000 app-
lications. Prior to these violation judgments, the European Court of Hu-
man Rights (ECtHR) issued a pilotjudgment in Ummiihan Kaplan v.
Turkey on the grounds that there was a structural problem with the trial
within a reasonable time and that there were no effective remedies. Af-
ter this decision, with the Law No. 6384 on the Settlement of Some App-
lications Lodged with the European Court of Human Rights by means of
Paying Compensation, the authority and duty to examine the applicati-
ons filed to the ECtHR with the claim of violation of the right to be tried
within a reasonable time was given to the Compensation Commission of
the Ministry of Justice. Provisional Article 2 of the Law also regulates the
application to the Commission for some individual applications pending
before the Constitutional Court. However, these regulations could not
prevent further applications and the implementation of pilot-judgments
due to the persistence of the structural problem.

As a result of the call made to the Grand National Assembly of Tur-
key for the execution of the judgment, the provisional Article 2 of Law
No. 6384 was amended and as of 09.03.2023, the possibility to apply to
the Compensation Commission for the applications pending before the
Constitutional Court has been introduced. However, after 09.03.2023, no

mechanism was foreseen both for the applications to be made and for
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the applications to be made before the application to the Constitutional
Court. Therefore, applications within the scope of the alleged violation
of the right to be tried within a reasonable time continued to be filed di-
rectly to the Constitutional Court.

In Keser Altintas application, the Constitutional Court stated that the
continuation of the first-hand examination of the applications regarding
the alleged violation of the right to a trial within a reasonable time was
not important for the protection and development of fundamental rights
and freedoms after this stage. Moreover, in accordance with Article 80 of
the Internal Regulations of the Court, the Court has given a striking-out
decision for the applications alleging violation of the right to a trial wit-
hin a reasonable time as there is no justified reason to continue the
examination of the application.

It is considered that the examination of individual applications,
which can be filed with the claim that fundamental rights and freedoms
have been violated by the public power, should continue until the viola-
tion of rights is eliminated in accordance with the purpose of the indivi-
dual application. In this study, “the striking-out decision on the grounds
that there is no justified reason to continue the examination of the appli-
cation” given about the individual applications based on allegations of
violation of the right to a trial within a reasonable time, which has be-
come a chronic problem and cannot be effectively resolved despite the
measures taken, will be discussed with the purpose of the individual
application, its scope, and the possible problems it may cause in the fu-

ture.

Key Words: Constitutional Court, Individual Application, Striking-
out Decision, Pilot-Decision, Effective Remedy






ANAYASA MAHKEMESI’NIN BIREYSEL BASVURU
KARARLARININ BAGLAYICILIGI BAKIMINDAN
DERECE MAHKEMELERI iLE iLISKiSI

Dr. Ogr. Uyesi Cansu Biisra OLMEZ*

Ozet

2010 Anayasa degisikligi ile Anayasa Mahkemesine bireysel bagvuru-
lar1 inceleme yetkisi verilmistir. Anayasada ve AIHS de diizenlenen te-
mel hak ve 6zgiirliiklerin kamu giicii tarafindan ihlal edildigi gerekcesi
ile olagan kanun yollarmin tiiketilmesinin ardindan Anayasa Mahkeme-
sine bagvuru yapilmasini1 dngéren bu usulde Mahkeme ihlal olup olma-
diginin tespitini yapmaktadir. Mahkeme ihlal karar1 vermesi halinde ih-
lalin ve sonuglarinin ortadan kaldirilmasi icin yapilmasi gerekenlere de
hiikmetmektedir. Mahkemenin bireysel basvuru siireci ile sahip oldugu
bu yetki Anayasa Mahkemesi ile derece mahkemeleri arasmda kaginil-
maz bir iliski ortaya ¢ikarmustir. Bu iliski ¢ogunlukla Anayasa Mahke-
mesi kararlarinin icras1 ve baglayiciigi bakimindan bazi sorunlara yol
acmis ve bu sorun Anayasa Mahkemesi kararlarmin daha onceki kalip-
larin disina gikilarak yeni bir bakis acisiyla ele alinmas: gerekliligini or-
taya koymustur. Ozellikle derece mahkemelerinin Anayasa Mahkemesi
kararlarmin uygulanmasinda sergiledigi tavir yargisal diizende sistem
ici bir sorun haline gelmistir. Anayasa Mahkemesi tarafindan tespit edi-
len bir ihlal sonucunda verilebilecek kararlar kimi zaman derece mah-
kemeleri tarafindan kendi gorev alanlarina miidahale olarak algilana-
bilmekte ve Anayasa Mahkemesi kararlarini yerine getirmekten kagina-
bilmektedirler. Bu durum ise Anayasa Mahkemesi kararlarinin baglay:-

*  Dr. Ogr. Uyesi, Selcuk Universitesi Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Da-
l1, Ttirkiye, e-posta: cansuolmez@selcuk.edu.tr, ORCID:0000-0002-5950-839X.
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ciligmin sorgulanmasina neden olmaktadir. Anayasa Mahkemesinin ka-
rarlarmin baglayiciligl ve kesin nitelik tasidigr hukuki diizenlemelerle
glivence altina alinmaktadir.

Anayasanin 153. Maddesine gore, Anayasa Mahkemesi kararlar: ke-
sin olup, kararlar yasama, yiiriitme ve yargi organlarini, idare makamla-
rini, gergek ve tiizelkisileri baglamaktadir. Anayasa Mahkemesinin 6216
sayili Kurulus Kanunu 66. maddesine gore, Mahkeme kararlarinin kesin
oldugu, kararlarin devletin yasama, yiiriitme ve yarg: organlarini, idare
makamlarini, gercek ve tiizel kisileri bagladigina vurgu yapilmaktadar.
Bu diizenlemelerden ¢ikan 6nemli bir sonug ¢alismada da ele alinacag:
tizere Anayasa Mahkemesi kararlarinin yarg: organlarini da bagladig-
dir. Bu anlamda ¢zellikle tartismali hale gelen baglayicilik sorununun
oncelikle Anayasa Mahkemesinin ihlali ve sonuglarmi ortadan kaldir-
maya yoOnelik basvurabilecegi usullerin agikca kanunda hatta Anaya-
sa’da diizenlenmesi ile giderilebilecegi miimkiinse de ayni zamanda
Anayasa Mahkemesi ile derece mahkemeleri arasinda 6ngoriilen usulle-
ri yerine getirmek konusunda isbirliginin saglanmasi 6nemli bir gelisme

olarak goriilmektedir.

Anahtar Kelimeler: Anayasa Mahkemesi, Bireysel Basvuru, Kesin
Karar, Kararlarin Baglayiciligi, Derece Mahkemeleri

THE RELATIONSHIP BETWEEN THE CONSTITUTIONAL COURT
AND THE COURTS OF FIRST INSTANCE IN TERMS
OF THE BINDING FORCE OF THE DECISIONS
OF THE CONSTITUTIONAL COURT ON INDIVIDUAL APPLICATION

Abstract

With the 2010 Constitutional amendment, the Constitutional Court
was authorised to examine individual applications. In this procedure,
which envisages an application to the Constitutional Court upon
exhaustion of ordinary legal remedies on the grounds that the funda-
mental rights and freedoms regulated in the Constitution and the ECHR
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have been violated by the public power, the Court determines whether
there has been a violation. If the Court finds a violation, it also decides
on the actions to be taken to eliminate the violation and its consequen-
ces. This authorisation of the Court through the individual application
process has created an inevitable relationship between the Constitutio-
nal Court and the courts of first instance. This relationship has often led
to some problems in terms of the enforcement and binding nature of the
decisions of the Constitutional Court, and this problem has revealed the
necessity to consider the decisions of the Constitutional Court from a
new perspective by going beyond the previous patterns. In particular,
the behaviour of the courts of first instance in the implementation of the
Constitutional Court judgements has become an intra-system problem in
the judicial system. Decisions that may be rendered as a result of a viola-
tion detected by the Constitutional Court may sometimes be perceived
by the courts of first instance as an interference in their jurisdiction and
they may refrain from fulfilling the decisions of the Constitutional Co-
urt. This situation causes the binding nature of the Constitutional Co-
urt's judgements to be questioned. The binding and final nature of the
decisions of the Constitutional Court is guaranteed by legal regulations.

According to Article 153 of the Constitution, the decisions of the
Constitutional Court are final and binding on the legislative, executive
and judicial organs, administrative authorities, real and legal persons.
According to Article 66 of the Law No. 6216 on the Establishment of the
Constitutional Court, it is emphasised that the decisions of the Court are
final and binding on the legislative, executive and judicial organs of the
state, administrative authorities, real and legal persons. An important
conclusion that emerges from these regulations is that the decisions of
the Constitutional Court are also binding on the judicial organs, as will
be discussed in this study. In this sense, it is possible that the problem of
bindingness, which has become particularly controversial, can be elimi-
nated by explicitly regulating the procedures that the Constitutional Co-
urt can apply to eliminate the violation and its consequences in the law
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or even in the Constitution, but at the same time, it is seen as an impor-
tant development to ensure cooperation between the Constitutional Co-
urt and the courts of first instance in fulfilling the prescribed procedures.

Key Words: Constitutional Court, Individual Application, Final Jud-
gement, Binding Decisions, Trial Courts



SOYLER KARARI MUSA KAYA KARARINA KARSI:
MAHPUSLARIN OY HAKKINDA ASIL(A)MAYAN ESIiK

Ars. Gor. Dr. Seda OZKAN*

Ozet

Anayasa'nin “Segme, segilme ve siyasi faaliyette bulunma haklar:” kenar
baglikli 67'nci maddesinin 1’inci fikrasinda, vatandaslarin segme hakki-
na sahip oldugu ve 3"iincii fikrasinda, on sekiz yasini dolduran her Tiirk
vatandasiin se¢me hakkina sahip oldugu diizenlenmekle birlikte 5'inci
fikrasinda, se¢gme hakkinin bazi vatandaslar yoniinden kisitlandig1 da
diizenlenmistir. Se¢me hakk:i kisitlanan vatandaslardan mahpuslarin
durumu ayrica dikkate degerdir. Ciinkii mahpuslarin oy hakkma iliskin
olarak Insan Haklar1 Avrupa Mahkemesinin (IHAM) verdigi “Sdyler v.
Tiirkiye” karar1 ile Anayasa Mahkemesinin (AYM) verdigi “Musa Kaya”
karar1 birbirinden farkli sonuglar dogurmaktadir.

“Soyler v. Tiirkiye” kararina; banka hesabinda yeterli bakiye olmaksi-
zin ¢ek keside etme sugundan hapis cezasma garptirilmis olan is insani-
nin ceza infaz kurumunda bulunan bir hiikiimlii olarak 2007 yilinda ya-
pilan genel secimlerde oy kullanamamas: ve 9 Nisan 2009 tarihinde iyi
halden sarth tahliyeyle serbest kalmasma karsin ilgili mahkemece hiik-
molunan ceza siiresinin bitisinin 1 Nisan 2012 tarihi olmasina istinaden
ilgili mevzuat geregince 2011 genel secimlerinde de oy kullanamamasi
konu olmugtur. Mahkeme bagvurucuyu hakli gorerek Insan Haklar1 Av-
rupa Sézlesmesine (IHAS) ilisik 1 no.lu Protokoliin serbest secim hakki-
n1 giivence altina alan 3’tincli maddesinin ihlal edildigine karar vermis-
tir. Mahkemeye gore, Tiirkiye’deki diizenleme hiikiimliilerin hangi sucu

*  Ars. Gor. Dr., Trakya Universitesi Iktisadi ve Idari Bilimler Fakiiltesi, Hukuk Bilimleri
Anabilim Dali, Ttirkiye, e-posta: sedaozkan@trakya.edu.tr, ORCID:0000-0002-7157-7881.
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islediklerine, ne kadar siireyle hapis cezasina carptirildiklarma, hangi
kosullara tabi olarak cezalarinin infaz edildigine ve buna benzer ayirt
edici Ol¢litlere bakilmaksizin kategorik olarak tiim hiikiimliiler yoniin-
den se¢me hakkiin kullanilmasini ortadan kaldirmaktadir. Mahkeme,
S6zlesmenin yasamsal dnemdeki bir hakkmna doniik bu denli kat1 uygu-
lamanin Taraf Devletlerin, hiikiimliilerin oy kullanma hakk:i hususunda
karar verirken bagvuracagi takdir marji kapsaminda goriilmesinin
miimkiin olmadigini1 vurgulamaktadir. Mahkeme ayrica, bu uygulama-
nin hiikiimliileri, sarth tahliyeden sonra dahi oy kullanma hakkmndan
mahrum biraktigina dikkat cekmistir.

“Musa Kaya” kararina; Devletin egemenligi altindaki topraklardan bir
kismini Devlet idaresinden ayirmaya ¢alismak sugundan miiebbet hapis
cezasina garptirilan bagvurucunun 1997 yilindan beri oy kullanamamas:
ve 2015 yilindaki genel se¢cimlerde de oy kullanamayacak olusu konu
olmustur. Mahkeme basvurunun konu bakimindan yetkisizlik nedeniyle
kabul edilemez olduguna karar vermistir. Mahkeme bunu temellendi-
rirken Anayasa’nin 148’inci maddesinin 3’tincii fikrasina atif yaparak
Anayasa’da giivence altina alinmis temel hak ve dzgiirliiklerden THAS
kapsamindaki herhangi birinin kamu giicii tarafindan ihlal edildigi id-
diastyla AYM'ye basvurulabilecegine dikkat cekmekte ve 6l¢ii normun

Anayasa olduguna isaret etmektedir.

Anlasilacag iizere AYM, Anayasa’nin 90'mc1 maddesinin son fikrasi-
nin igletilebilmesini gerektiren bir durum olmadigmi ortaya koymakta;
bagka bir deyisle, kanun-IHAS ¢atismasindan farkli olarak Anayasa-
[HAS catismasinda THAS'1 degil Anayasa’yi iistiin tutmaktadir. Ayrica
[HAM da, serbest secim hakkina Taraf Devletlerce getirilebilecek smir-
lamalar1 kategorik olarak 1 no.lu Protokoliin 3'tincii maddesinin ihlali
olarak gormemektedir. Anayasa’daki diizenlemenin temel sorunu,
[HAM'm da belirttigi iizere, herhangi bir ayrim gozetilmeksizin hiikiim-
liller aleyhine asir1 bigimde genis bir yasagin uygulanmasina neden olu-
yor olusudur. Bu da, yorumdan ziyade Anayasa degisikligiyle asilabilir

bir esigin mevcut oldugunu gostermektedir. Ancak AYM'nin anayasa
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sikdyetinde Anayasa’y: {istiin tutma tutumunun tutarl bir seyir izleme-
digi de goz oniine alinmalidir. Nitekim se¢me ve secilme hakki baki-
mindan Anayasa daha genis kapsamli bir koruma alan1 sunmasina kar-
sin IHAS'1n sundugu daha dar kapsamli koruma alan1t AYM tarafindan
tercih edildiginden yerel secimlere iliskin bagvurularin konu bakimin-
dan yetkisizlikle sonuglandirildig1 da kaydedilmelidir.

Anahtar Kelimeler: Segme Hakki, Genel Secim, Hapis Cezas1, Hii-
kiimlii, Takdir Marj1

THE DECISION OF SOYLER V. THE DECISION OF MUSA KAYA:
THE IMPENETRABLE THRESHOLD FOR PRISONERS'
RIGHT TO VOTE

Abstract

In the 1st paragraph of the 67th article of the Constitution, titled
"Right to vote, to be elected and to engage in political activity”, it is regulated
that citizens have the right to vote, and in the 3rd paragraph, it is regula-
ted that all Turkish citizens over eighteen years of age shall have the
right to vote. Among citizens whose right to vote is restricted, the situa-
tion of prisoners is also noteworthy. Because, regarding the right to vote
of prisoners, “the decision of Soyler v. Tiirkiye” held by the the European
Court of Human Rights (ECHR/ECtHR) and “the decision of Musa Kaya”
held by the Constitutional Court of the Republic of Turkey (AYM) have
different results.

In “the decision of Says v. Tiirkiye”; the businessman, who was senten-
ced to prison for the crime of drawing a check without sufficient balance
in his bank account, could not vote in the general elections held in 2007
as a convict in a penal institution and was released on parole for good
behavior on 9 April 2009, the due to end of the sentence imposed by the
relevant court was 1 April 2012, he was not able to vote in the 2011 gene-
ral elections in accordance with the relevant legislation. The Court emp-
hasizes that the application such a harsh measure on vitally important
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Convention right cannot be considered within the margin of apprecia-
tion to which the State Parties will apply when deciding for convicted
prisoners' right to vote.

In “the decision of Musa Kaya”; was the fact that the applicant, who
was sentenced to life imprisonment for trying to separate some of the
lands under the sovereignty of the State from the State administration,
could not vote since 1997 and could not vote in the general elections in
2015. The Constitutional Court ruled that the application was inadmis-
sible for lack of jurisdiction ratione materiae. The Constitutional Court
refers to the 3rd paragraph of Article 148 of the Constitution and draws
attention to the fact that may apply to the Constitutional Court on the
grounds that one of the fundamental rights and freedoms within the
scope of ECHR which are guaranteed by the Constitution has been vio-
lated by public authorities and says that reference norm is the Constitu-
tion.

As can be understood, the Constitutional Court reveals that there is
no situation requiring the application of the last paragraph of Article 90
of the Constitution. In other words, the Constitutional Court, unlike
conflict of the code and the ECHR, prioritizes the Constitution, not the
ECHR in conflict of the Constitution and the ECHR. As a matter of fact,
although the Constitution offers a more comprehensive protection area
for the right to vote and be elected, it should be noted that applications
regarding local elections were inadmissible for lack of jurisdiction ratio-

ne materiae.

Key Words: Right to Vote, General Election, Imprisonment, Convic-
ted Prisoner, The Margin of Appreciation



ANAYASA MAHKEMESININ KARARLARINDA
KANUNDA ACIKCA DUZENLENEN KONULARDA
CUMHURBASKANLIGI KARARNAMESININ
CIKARILAMAYACAGI YASAGI

Ars. Gor. Erdogan KESKIN*

Ozet

Anayasanin 104. maddesinin 17. fikrasinin 4. ciimlesine gore kanunda
agikca diizenlenen konularda Cumhurbaskanligi kararnamesinin ¢ikari-
lamayacag: kurala baglanmistir. Bu, Cumhurbagkanlig: kararnamesi igin
konu bakimindan bir yasak olusturmaktadir. Dolayisiyla Cumhurbas-
kanmnin ¢ikaracagr kararnamelerin bu kurala uygun olmas: gerekir. Di-
ger yandan bir kararnamenin Anayasaya uygunlugunun Anayasa Mah-
kemesi tarafindan denetlenmesi durumunda da ayn hiikiim Mahkeme
icin 6l¢cli norm haline gelmektedir. Mahkeme, kararnamenin bu yasaga
uygun olup olmadigini esas denetimi sirasinda “konu bakimindan yetki

yoniinden” incelemektedir.

Yasama organinin iradesine iistiinliik saglayan yasak, ilk bakista agik
gibi durmaktadir. Ancak hiikiim oldukga belirsizdir ve bu belirsizlik be-
raberinde cesitli sorulari da akla getirmektedir. Ornegin agikca diizenle-
nen bir konu, ‘ayrintilh diizenlenmis konuyu mu ifade ediyor yoksa bu-
rada “agik¢a” ifadesinin anlami kuralin agik-anlagilir olmasi midir’ me-

seleleri tartismaya agiktir.

[lk olarak, agikga diizenlenen konunun ayrintilh diizenlenen konu an-
lamina gelmesi baska sorunlar1 beraberinde getirecektir. Ciinkii dogasi

*

Ars. Gor., Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi, Anayasa Hukuku
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geregi tiim ayrintilara kanunda yer verilemez. Bu gibi durumlarda ka-
nun koyucu, bazi teknik detaylar1 diizenleyici idari islemlere birakmak-
tadir. Boyle bir kuralin oldugu durumda Cumhurbaskanlig: kararname-
sinin ¢ikarilip ¢ikarilamayacag belirsizdir.

Ikinci olarak, hitkmiin yaziminda tercih edilen “acik¢a” kelimesinin
neyi ifade ettigidir. Agikca ile kastedilenin kuralin ayrintili olmasi degil,
hukuki belirlilik anlaminda agik ve anlasilir olmas: oldugu diisiiniilebi-
lir. Bu ise bagka sorunlari beraberinde getirecektir. Nitekim Cumhur-
bagkanmin kanunlarm muglakligini belirleme ve acik olmayan kanun
nedeniyle ortaya ¢ikan hukuki belirsizligi giderme yetkisine sahip oldu-
gu diistintilebilir.

Kanunda agik¢a diizenlenen konularda Cumhurbaskanligi kararna-
mesinin ¢ikarillamayacag1 yasagina dair belirsizliklere bagli olarak Ana-
yasa Mahkemesi, konuya iliskin baz oOlciitler gelistirmistir. Mahkeme,
Anayasa hiikmii geregi Cumhurbaskanli1 kararnamesini denetlerken
kararnamenin “kanunda agikc¢a diizenlenen konularda” cikarilip ¢ika-
rilmadigini belirlemek icin karsilastirmaya esas teskil edecek ve daha
once kabul edilmis bir kanun hiikmiiniin bulunup bulunmadigini aras-
tirmaktadir. Eger, bu niteligi haiz bir kanun oldugu tespit edilirse ilk
olarak kanunun diizenlendigi konunun Cumhurbagkanlg: kararname-
sinde diizenlenen konuyla ayni olup olmadigina karar verilmesi gerekir.
Konunun ayni olduguna karar verilirse, kanunda agik¢a diizenlenen bir
konu olup olmadiginin da belirlenmesi gerekir.

Mahkeme, kanunda agik¢a diizenlenen bir konu olduguna karar
vermesi halinde ise kararnameyi iptal etmelidir. Nitekim bu kistaslara
gore Mahkeme, Anayasanin 104. maddesinin 17. fikrasinin 4. ciimlesi
geregince kanunda agikca diizenlenen konularda ¢ikarilan Cumhurbas-
kanlig1 kararnamelerini iptal etmistir. Biz de bu ¢alismada yasagin yol
actig1 gesitli belirsizlikleri, Anayasa Mahkemesinin norm denetimi ka-
rarlarinda uyguladig kistaslar1 ve bu kistaslar cercevesinde yasagin
kapsamini tespit etmeye odaklanacagiz.
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Anahtar Kelimeler: Anayasa Mahkemesi, Anayasaya Uygunluk De-
netimi, Cumhurbaskanligi Kararnameleri, Cumhurbaskanlig1 Kararna-
melerinin Denetimi, Kanunda Ag¢ikca Diizenlenen Konular

IN THE CONSTITUTIONAL COURT'S DECISIONS,
THE PROHIBITION OF THE ISSUANCE OF PRESIDENTIAL
DECREES ON SUBJECTS EXPLICITLY REGULATED IN LAWS

Abstract

According to the 4th sentence of the 17th paragraph of Article 104 of
the Constitution, it is stipulated that a Presidential decree cannot be is-
sued on subjects explicitly regulated by law. This constitutes a subject-
matter prohibition for a Presidential decree. Therefore, the decrees is-
sued by the President must comply with this rule. On the other hand, if
the Constitutional Court reviews the constitutionality of a decree issued,
the same provision becomes the standard norm for the Court. The court
examines whether the decrees comply with this prohibition or not "in
terms of jurisdiction regarding the subject matter" during its substantive
review.

The prohibition, which gives priority to the will of the legislature, se-
ems prima facie obvious. However, this provision is quite vague, and
this vagueness recalls various questions. For example, whether an expli-
citly regulated subject refers to a subject regulated in detail, or whether
the expression "explicitly" means that the rule is clear and understan-

dable is open to debate.

First, if the explicitly regulated subject means a detailed regulated
subject, this will bring about other problems. Because due to its nature,
not all details can be included in the law. In such cases, the legislator le-
aves some technical details to regulatory administrative procedures. It is
vague whether a Presidential decree can be issued in cases where such a
rule is fulfilled.
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Secondly, what the word "explicitly" used in writing the provision
means. It can be thought that what is meant by "explicitly" is not that the
rule is detailed, but that it is clear and understandable in the sense of le-
gal certainty. This will bring other problems. It can be thought that the
President has the authority to determine that the laws are not clear and
to eliminate the legal uncertainty that arises due to the vague law.

Due to the uncertainties regarding the prohibition against issuing a
Presidential decree on matters explicitly regulated in the law, the Consti-
tutional Court has developed some criteria on the subject. When re-
viewing the Presidential decree, under the Constitutional provision, the
Court investigates whether there is a previously accepted provision of
law that will serve as a basis for comparison to determine whether the
decree has been issued on "subjects explicitly regulated by law". If it is
determined that there is a law of this nature, it must first be decided
whether the subject regulated by the law is the same as the subject regu-
lated in the Presidential decree. If it is decided that the subject is the sa-
me, it must also be determined whether it is a subject explicitly regula-
ted by the law.

If the court decides that the issue is explicitly regulated by law, it
must nullify the decree. Already, according to these criteria, the Court
nullified the Presidential decrees issued on matters explicitly regulated
in the law, under the 4th sentence of the 17th paragraph of Article 104 of
the Constitution. In this study, we will focus on determining the various
uncertainties caused by the prohibition, the criteria applied by the Cons-
titutional Court in its norm review decisions, and the scope of the prohi-
bition within the framework of these criteria.

Key Words: The Constitutional Court, The constitutionality Control,
Presidential Decrees, Jurisdictional Review of Presidential Decrees, Sub-
jects Explicitly Regulated by Law



ULUSLARARASI HUKUK BAGLAMINDA
ACIZ DEVLET DOKTRINi UYGULAMASI:
FILISTIN’'DE MESRU MUDAFAA HAKKI SORUNU

Dog. Dr. Mehmet GUNES*
Uz. Giilnur BALCI*

Ozet

7 Ekim 2023 sabahinda Filistin’deki Hamas silahli giiglerinin Israil’e
karst baglattig1 "Aksa Tufani operasyonu” sonrasinda Israil'in “megru
miidafaa hakki” iddiasiyla Gazze'ye yonelik baslattigi ve binlerce kisi-
nin dliimiine yol agan saldirilart halen devam etmektedir. Israil devleti-
nin bir¢ogu ¢ocuk, kadin ve yaghlardan olusan sivil halkin yok edilme-
sine doniisen bu saldirilarina gerekge olarak Filistin’de bulunan ve dev-
let giicii olarak degil devlet dis1 silahli bir aktor olarak gordiigii “Ha-
mas” Orgilitiiniin gerceklestirdigi silahli saldirilar1 gerekce gostermekte-
dir. Buna gore devlet dis1 silahli orgiitlerin saldirilarina maruz kalan
devletin uluslararasi hukuk baglaminda mesru miidafaa hakkinin oldu-
gunu, Hamas’a izin vermemesi gereken Filistin devletinin “isteksiz veya
aciz devlet doktrini” kapsaminda yetersiz kaldig1 igin Israil’in kendi gii-
venligi i¢in her tiirlii tedbiri almaya yetkili oldugu ileri siirtilmektedir.

Israil tarafindan Filistin’deki olaylara iliskin daha nceleri de benzer
sekilde kendisini Uluslararas1 Hukuk baglaminda mesru miidafaa hak-
kina sahip oldugunu ileri siiren gortiisleri dile getirdigi bilinmektedir.
Ancak konuya iligkin Uluslararas1 Adalet Divani'min farkl kararlar1 bu-
lunmaktadir. Ornegin 2004 tarihli Isgal Altindaki Filistin Ulkesinde Du-

var Insasmin Hukuki Sonuclarina Iliskin Danisma Gériisiinde Divan, Is-

*  Dog. Dr., Tiirkiye, e-posta: dr.megunes@gmail.com, ORCID: 0000-0003-3285-3043.
** Uzman, Tiirkiye, e-posta: gbalcil173@hotmail.com, ORCID: 0000-0003-0815-1332.
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rail’in isgal altindaki Filistin topraklarindan kendi tilkesine yonelik ger-
ceklestirilen saldirilar1 6nlemek amaciyla duvar insa etme eylemi baki-
mindan bu durumun uluslararasi hukukta mesru miidafaa hakkinin di-
zenlendigi BM Sarti'min 51.maddesi ile ilgili olmadig1 sonucuna varmis-
fir.

Topraklar1 BM Giivenlik Konseyi'nin, Kasim 1967'de aldig1 242 sayili
kararla isgal edildigi bilinen Filistini ayrica bir devlet olarak da tanima-
yan Israil'in bu {ilkeyi kendisine yonelik saldirilar1 énlemede “isteksiz
veya aciz devlet” diye kabul ederek mesru miidafaa hakkini bu tez {ize-
rine insa etmesinin uluslararas1 hukuk agisindan irdelenmesi gerekmek-
tedir. Israil’in Filistin’deki yillardir devam haksiz isgalini gelecekteki {il-
kesine yonelik bu topraklardan gerceklesmesi muhtemel silahl1 saldirila-
r1 onlemek adma gerekli diye gosterirken diger yandan haksiz isgale
kars1 ¢ikan silahli giiglerin eylemlerini ise kendisine yonelik tehdidi 6n-
lemede “isteksiz veya aciz devlet” diye tanimladig: Filistin devletini so-
rumlu gostererek kabul ettirme ¢abasi bircok hukuka aykirilik igermek-
tedir.

Bu calismada Israil’in Filistin devletine kars1 uyguladig siirekli saldi-
rilarmi “isteksiz veya aciz devlet” doktrini tizerinden agiklamasmin
Uluslararasi hukuk baglamindaki sorunlar1 ve eksiklikleri ortaya konu-
lacak ve Israil’in diizenledigi Gazze saldirilari ile uluslararasi hukuktaki
eylemlerinin karsilig cesitli argiimanlarla agiklanacaktir.

Anahtar Kelimeler: Aciz Devlet Doktrini, Filistin, Israil, Mesru Mii-
dafaa Hakki, Kuvvet Kullanma Yasag:

APLICATION OF THE UNWILLING-UNABLE STATE DOCTRINE
IN CONTEXT OF INTERNATIONAL LAW: RIGHT OF SELF DEFENSE
PROBLEM IN PALESTINE

Abstract
On the morning of October 7, 2023, following the "Operation Agsa
Flood" launched by the Hamas armed forces in Palestine against Israel,
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Israel launched attacks on Gaza under the claim of "right of self-
defense", which led to the deaths of thousands of people. The state of Is-
rael justifies these attacks, which have resulted in the destruction of the
civilian population, many of whom are children, women and the elderly,
with the armed attacks carried out by the "Hamas" organization in Pales-
tine, which it considers as a non-state armed actor rather than a state
power. Accordingly, it is argued that the state subjected to attacks by
non-state armed organizations has the right to self-defense in the context
of international law, and that Israel is entitled to take all kinds of measu-
res for its own security because the Palestinian state, which should not
have allowed Hamas, is incapable within the scope of the "doctrine of
unwilling or incapable state".

It is known that Israel has previously expressed similar views regar-
ding the events in Palestine, claiming that it has the right to self-defense
under International Law. However, there are different decisions of the
International Court of Justice on the subject. For example, in its 2004
Advisory Opinion on the Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory, the Court concluded that Is-
rael's action of building a wall to prevent attacks on its territory from the
occupied Palestinian territories is not related to Article 51 of the UN
Charter, which regulates the right to self-defense under international
law.

The fact that Israel, which does not recognize Palestine, whose terri-
tory was occupied by the UN Security Council Resolution 242 in No-
vember 1967, as a state, considers this country as a "state unwilling or
unable" to prevent attacks against it and builds its right to self-defense
on this thesis needs to be examined in terms of international law. Israel's
attempt to justify its unjust occupation of Palestine, which has been go-
ing on for years, as necessary to prevent possible armed attacks against
its country from these territories in the future, while on the other hand,
the actions of the armed forces opposing the unjust occupation are bla-

med on the Palestinian state, which it defines as an "unwilling or inca-
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pable state" to prevent the threat against it, involves many violations of
law.

In this study, the problems and shortcomings of Israel's explanation
of its continuous attacks against the Palestinian state through the doctri-
ne of "unwilling or incapable state" in the context of international law
will be revealed, and the Gaza attacks organized by Israel and its actions
in international law will be explained with various arguments.

Key Words: Unwilling or Unable State Doctrine, Palestine, Israel,
Right of Self Defense, Prohobition Use of Force



ULUSLARARASI ADALET DIVANI'NIN GAZZE
SERIDI'NDE 1948 SOYKIRIM SUCUNUN ONLENMESI
VE CEZALANDIRILMASINA ILISKIN SOZLESME’NIN
UYGULANMASI BASVURUSUNUN ULUSLARARASI
HUKUK BAKIMINDAN OLASI SONUCLARI VE ETKILERI

Dr. Ogr. Uyesi Tacettin CALIK*

Ozet

Filistin direnis grubu Hamas'in silahli kanad1 El Kassam Tugaylar: ta-
rafindan 7 Ekim 2023 tarihinde baslatilan Aksa Tufani operasyonuna
karsilik olarak Israil tarafindan baglatilan Demir Kiliglar Operasyonu
kapsaminda Israil Gazze Seridi'ne y6nelik saldirilara hala devam etmek-
tedir. Israil tarafindan Birlesmis Milletler Andlasmasi’nin 51. maddesi
kapsaminda yiiriitiildiigii iddia edilen Demir Kiliglar Operasyonu, ¢ok
agir insani felakete yol agmugtir. Israil tarafindan BM Insan Haklar1 Ra-
portorleri'nin de ifade ettigi tizere insanliga kars: sug, savas suglar1 ve
soykirim sucu gibi ¢ok agir suclar islenmektedir. Israil’in Gazze’deki
uygulamalarimi Giiney Afrika’daki eski apartheid uygulamalarina ben-
zeten Giiney Afrika, Filistin’e tam destek vererek Israil ile iligkileri aski-
ya almus ve iilkesindeki Israil Biiyiikelciligi'ni kapatmigtir.

Giiney Afrika, Soykirim Sugunun Onlenmesi ve Cezalandirilmasina
lliskin Sozlesme’ye taraf olmanin getirdigi “soykirimin énlenmesi ve ce-
zalandirilmast” yiikiimliiliigiine uygun olarak Sézlesme'ye taraf olan Is-
rail’in Gazze Seridi'nde gerceklestirdigi eylemlerin derhal durdurulma-
sin1 da igeren gegici tedbir talepleri ile Israil aleyhine "soykirim" sugla-
mastyla 29 Aralik 2023 tarihinde Uluslararas1 Adalet Divani'na bir bas-

Dr. Ogr. Uyesi, Pamukkale Universitesi Hukuk Fakiiltesi, Milletlerarast Hukuk Ana-
bilim Dals, Tiirkiye, e-posta: tcalik@pau.edu.tr, ORCID:0000-0001-7096-9851.
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vuru yapmistir. Bu bagvuruda Giiney Afrika, Soykirrm Sugunun On-
lenmesi ve Cezalandirilmasma lliskin Sézlesme'ye taraf bir Devlet ola-
rak, Mahkeme'den, son derece acil bir konu olarak, Mahkeme'nin esasa
iliskin bu davay1 karara baglamasini beklerken, Soykirim Sozlesmesi ta-
rafindan korunan bir grup olarak Filistin halkina yonelik kisaca su hu-
suslarda gegici tedbirler alinmasini da talep etmistir: Israil'in Gazze'ye
yonelik askeri operasyonlarimi derhal askiya almast; Israil’in Soykirim
Sozlesmesi kapsamindaki yiikiimliiliiklerine uygun olarak Filistin hal-
kina kars: soykirimi dnlemek icin yetkileri dahilindeki tiim makul 6n-
lemleri almast; Israil’in Soykirim Sozlesmesi'nde tanimlanan ve soyki-
rm sucunu olusturan eylemleri islemekten kagmmasy; Israil'in Gazze
halkinin zorla yerinden edilmesini 6nlemesi; Israil’in yakit, barinma, ki-
yafet, hijyen malzemeleri, tibbi malzemeler de dahil olmak tizere insani
yardima erigimin saglanmasi konusunda gerekli tedbirleri almas; Is-
rail’in soykirim tegkil edecek eylem iddialarina iligkin delillerin imhasin
onlemek ve muhafazasimi saglamak igin etkili 6nlemler almasi; bu amag-
la, Israil Devleti'nin s6z konusu delillerin korunmasi ve muhafaza edil-
mesine yardimci olmak amaciyla bilgi toplama heyetlerinin, uluslararasi
yetkililerin ve diger kuruluslarin Gazze’ye erisimini reddedecek veya
baska bir sekilde kisitlayacak sekilde hareket etmemesi; Israil'in Mah-
keme oOniindeki uyusmazhig1 agirlastiracak, uzatacak veya ¢oziimiinii
zorlastiracak higbir eylemde bulunmamasi. 11-12 Ocak 2024 tarihlerinde
yapilan durusmalarda taraflar iddia ve savunmalarimi ortaya koymus-
tur. Mahkeme'nin en kisa siire igerisinde gegici tedbir talebine iliskin ka-
rarin1 uluslararas: toplumunda baskis1 nedeniyle Filistin lehine vermesi
beklenmektedir. Birlesmis Milletler'in temel yargi organi niteligini tasi-
yan Mahkeme'nin verdigi kararlar kural olarak uyusmazligin tarafi dev-
letler agisindan baglayicidir. Birlesmis Milletler Sarti'min 94. maddesi, bir
davanin taraflarindan birinin Divan’in kararma uymamas: halinde, di-
ger tarafin Giivenlik Konseyi'ne bagvurabilecegini belirtmektedir. Fakat
Giivenlik Konseyi'nin bu konuda alacag: kararlarda daimi iiyelerin veto
yetkisinin bulunmasi, Divan kararlarinin uygulanmasi islevsiz kilacak
durumlardan birisidir. Her ne kadar Divan'in verecegi gecici tedbir ka-
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rarlarinin uygulanabilirligi konusunda tereddsiitler olsa da Divan'in Is-
rail’in saldirilar1 askiya almasi yoniinde verecegi kararlar, Israil’in des-
tekcisi olan devletlerin geri adim atmasmna ve Israil’in yalnizlasmasma
yol agacaktir. Bu ¢alismada Divan’in verecegi olas1 gegici tedbir kararla-

rinin sonuglar: ve etkileri ele alinacaktir.

Anahtar Kelimeler: Uluslararasi Adalet Divani1 Gegici Tedbir Karari,
1948 Soykirim Sugunun Onlenmesi ve Cezalandirilmasina Iligkin Séz-
lesme, Aksa Tufani Operasyonu, Demir Kiliclar Operasyonu, Hamas-

[srail Savasi

POSSIBLE CONSEQUENCES AND IMPLICATIONS OF THE
APPLICATION OF THE INTERNATIONAL COURT OF JUSTICE TO
THE 1948 CONVENTION ON THE PREVENTION
AND PUNISHMENT OF THE CRIME OF GENOCIDE
IN THE GAZA STRIP IN TERMS OF INTERNATIONAL LAW

Abstract

Within the scope of Operation Iron Swords, which was launched by
Israel in response to the Al-Agsa Flood operation launched on 7 October
2023 by the Al-Qassam Brigades, the armed wing of the Palestinian re-
sistance group Hamas, Israel continues to attack the Gaza Strip. Opera-
tion Iron Swords, allegedly conducted by Israel under Article 51 of the
United Nations Charter, has caused a humanitarian catastrophe. As sta-
ted by the UN Human Rights Rapporteurs, Israel is committing grave
crimes such as crimes against humanity, war crimes and genocide. South
Africa, which likened Israel's practices in Gaza to the former apartheid
practices in South Africa, suspended relations with Israel and closed the
Israeli Embassy in its country by giving full support to Palestine.

On 29 December 2023, South Africa filed an application with the In-
ternational Court of Justice against Israel on charges of "genocide",
requesting provisional measures, including the immediate cessation of
Israel's actions in the Gaza Strip, in accordance with its obligation to
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"prevent and punish genocide" as a party to the Convention on the Pre-
vention and Punishment of the Crime of Genocide. In this application,
South Africa, as a State party to the Convention on the Prevention and
Punishment of the Crime of Genocide, requested the Court, as a matter
of the utmost urgency, while awaiting the Court's determination of this
case on the merits, to take provisional measures against the Palestinian
people as a group protected by the Genocide Convention, namely: Israel
to immediately suspend its military operations against Gaza; Israel to
take all reasonable measures within its powers to prevent genocide aga-
inst the Palestinian people in accordance with its obligations under the
Genocide Convention; Israel to refrain from committing acts that consti-
tute the crime of genocide as defined in the Genocide Convention; Israel
to prevent the forced displacement of the people of Gaza; Israel to take
the necessary measures to ensure access to humanitarian aid, including
fuel, shelter, clothing, hygiene items, medical supplies; Israel to take ef-
fective measures to prevent the destruction and preserve evidence of al-
leged acts constituting genocide; to this end, the State of Israel should
not act to deny or otherwise restrict access to Gaza to fact-finding missi-
ons, international authorities and other organisations to assist in the pre-
servation and conservation of such evidence; Israel shall not take any ac-
tion that would aggravate, prolong or complicate the settlement of the
dispute before the Court. During the hearings held on 11-12 January
2024, the parties presented their claims and defences. It is expected that
the Court will issue its decision on the request for interim measures in
favour of Palestine as soon as possible due to the pressure from the in-
ternational community. The decisions of the Court, which is the main
judicial organ of the United Nations, are binding on the States parties to
the dispute. Article 94 of the Charter of the United Nations provides that
if a party to a case fails to comply with a decision of the Court, the other
party may appeal to the Security Council. However, the veto power of
the permanent members in the decisions to be taken by the Security Co-
uncil on this issue is one of the situations that will render the implemen-
tation of the Court's decisions dysfunctional. Although there are doubts
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about the enforceability of the Court's interim measures, the Court's de-
cision to order Israel to suspend the attacks will lead to the withdrawal
of Israel's supporters and the isolation of Israel. In this study, the con-
sequences and effects of the Court's possible interim measures will be
analysed.

Key Words: International Court of Justice Interim Measures, 1948
Convention on the Prevention and Punishment of the Crime of Genoci-
de, Operation Agsa Flood, Operation Iron Swords, Hamas-Israel War






ULUSLARARASI ADALET DiVANI ONUNDEKI
SON DAVALAR VE ULUSLARARASI HUKUKTA
ACTIO POPULARIS

Dr. Ogr. Uyesi Giilsiim KAYA*

Ozet

Uluslararasi bir yargi yerinin 6niine bir iddiay1 tagimaya iliskin temel
gereklilikler, uluslararasi yargmin sinirli dogasmna uygun olarak tanim-
lanmugtir. Ozellikle Uluslararasi Adalet Divani (UAD) Statiisii uyusmaz-
ligin taraflarini, mahkemenin yarg yetkisini ve ileri stiriilebilecek soru-
nun igerigini belirlemigtir. Ote yandan uluslararas: uyusmazliklarin ko-
nu yoniinden cesitliligiyle uluslararas1 yarginin sinirliligi ortak degerle-
rin korunmasma yonelik iddialarin ileri siirtilebilmesi i¢in yeni yollar

yaratma egilimini ortaya ¢gikarir.

UAD 1966 Giiney Bati1 Afrika Karari'nda “kamu yararmi savunmak
icin dava agmanin veya actio popularis”in “uluslararas1 hukuka yabanc1”
oldugunu belirtmistir. Yine Divan 1995 Dogu Timor Karari'nda uyusmaz-
liga konu “normun erga omnes niteligi” ile “yargy yetkisini kabul”{in farklh
hususlar oldugunu ileri siirmiistiir. Divan, 6gretide emredici normlar ve
erga omnes yiikiimliiliiklerle ifade edildigi kabul goren ortak degerlere
iliskin davalarda, taraf ehliyetine dair kurallarindan vazgecmis degildir.
Ancak bugiin Divan 6ntindeki kimi davalar, uluslararas1 alanda actio po-
pularisin kabul edildiginin bir kanit1 olarak goriilmektedir. Eldeki ¢alisma,

bu iddianin gegerliligini degerlendirmeyi amaglamaktadar.

[k olarak, kamu/topluluk yararimnin tarif edilmesi ve bunun uluslara-
ras1 hukuktaki yeri son derece 6nemlidir. Uluslararas: hukukta topluluk

* Dr. Ogr. Uyesi, Bursa Uludag Universitesi Hukuk Fakiiltesi, Milletlerarast Hukuk Anabi-
lim Daly, Tiirkiye, e-posta: kaya.gulsum@gmail.com, ORCID: 0000-0003-3901-0540.
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yarar1 kavrammi tanimlamanin zorluguna ragmen insanligin ortak de-
gerlerini koruyan emredici normlar veya erga omnes yiikiimliiliikler bag-
laminda kullanildig1 bilinmektedir. Ogretide ileri siiriildiigii iizere kamu
yarar1 uyusmazhgi, normun igeriginden veya hukuk kuralinin normatif
degerinden kaynaklanabilecektir. Calismada bu ortak degerlerin kamu
yararina iligkin uyusmazliklar: ileri stirmeye imkan dogurup dogurma-
dig1 incelenecektir. Ikinci olarak bugiin UAD'nin taraf ehliyeti veya yar-
g1 yetkisine iliskin kurallarin1 uyusmazligin normatif esasina gore degis-
tirip degistirmedigi degerlendirilecektir. Bilindigi {izere Divanin stan-
dart olciitleri ve usulii bulunmaktadir ve bunlar emredici normlarin ih-
lali iddialar1 veya iki tarafli baglayiciigi bulunan kurallarin ihlali yonle-
rinden aynidir. Devaminda ise sonug olarak, Divan'in ortak degerlere
iliskin yakin dénem davalardaki degerlendirmeleri tahlil edilmeye cali-
silacaktir. Boylece kamu yararma iliskin uyusmazlik kavrami ve onun
uluslararas1 hukukun temel 6zellikleriyle uyumlulugu hakkinda ortaya
¢ikan sorular isabetli bir bigimde simnanabilecektir.

Anahtar Kelimeler: Uluslararas: Adalet Divani, Actio Popularis, Or-
tak Yarar, Ortak Degerler, Kamu Yararina Hig,kin Uyusmazhk

RECENT CASES AT THE INTERNATIONAL COURT OF JUSTICE AND
ACTIO POPULARIS IN INTERNATIONAL LAW

Abstract

Fundamental necessities to bring a claim to an international court are
well-defined which is in line with the limited nature of international ad-
judication. Especially in the Statute of the International Court of Justice
(ICJ), the parties of a dispute, jurisdiction of the court and the content of
the matter has been determined. On the other hand the diversity of in-
ternational disputes in matter and the limited nature of international ad-
judication creates a tendency to break new paths which crystallised in
bringing claims to protect common values.
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The ICJ in 1966 South West Africa Case has mentioned about “taking
legal action to vindicate public interest or actio popularis” that, that “is
not known to international law”. Also in 1995 East Timor Case ICJ had
detached “the erga omnes character of the norm” which constitutes the
matter and “the rule of consent to jurisdiction”. The court had not been
renounced its rules of standing in cases about common values, which
are mainly accepted as doctrinally expressed with jus cogens norms and
erga omnes obligations. However today certain recent cases at the court
seen as the evidence of the acceptance of actio popularis in international

law. This paper intends to consider the validity of this idea.

First of all, the description of public/community interest and its place
in international law are at utmost importance. Despite the challenge of
defining community interest in international law it is used especially in
terms of jus cogens norms or erga omnes obligations which are protecting
common values of humankind. As asserted in the doctrine, public inte-
rest litigation could be derived both from the content of the norm and
the normative value of the rule. This paper’s aim is to analyse whether
the common values of international law produce “public interest” litiga-
tion. Second aim is to understand whether today ICJ change its rules of
standing or jurisdiction according to the normative substance of the dis-
pute in hand. As known ICJ has standard criterias and procedure for ca-
ses and they are the same for claims about breaches of jus cogens norms
or bilaterally binding rules. Afterwards as a finale, the court’s evaluation
in recent common value cases will be illustrated. By this way the ques-
tions emerging on the concept of public interest litigation and its compa-
tibility with the basic features of international law would be assessed
properly.

Key Words: International Court of Justice, Actio Popularis, Common

Interest, Common Values, Public Interest Litigation






BIR SELF-HELP YOLU OLARAK KARSI ONLEMLER VE
BU ONLEMLERDEN ETKIiLENMEYECEK
YUKUMLULUKLER

Ars. Gor. Ayla KAYA CALISKAN*

Ozet

Uluslararas: hukukta, haksiz bir fiil sebebiyle magdur olan devletin
haklarina kavugmak i¢in bagvurabilecegi zorunlu bir yarg: organi ve bu
organin kararlarmin yerine getirmesini saglayan bir icra mekanizmasi
bulunmamaktadir. Bu durumda magdur devlet, hukukun uygulanma-
smi1 kendi bagina tistlenmekte, araya bagka bir otorite girmeden bireysel
olarak cesitli zorlama yollarina bagvurabilmektedir. Boyle bir zorunlu
icra mekanizmasi yoklugunda, magdur devletin self-help olarak adland:-
rilan bu zorlama yollarina bagvurarak mesru menfaatini kendi adina ve
hesabina korumayi iistlenmesi hukuka uygun kabul edilmektedir. Ulus-

lararas1 hukukta izin verilen self-help yollarindan biri de kars1 6nlemler
olarak kabul edilmektedir.

Kars1 6nlemler; uluslararasi haksiz fiilden magdur olan devletin, hak-
siz fiilden sorumlu devlete karsi, bu devleti uluslararas: yiikiimliiliikle-
rini yerine getirmeye yoneltmek i¢in aldigi onlemlerdir. Bu 6nlemler,
magdur devletin haksiz fiil sahibi devlete borclu oldugu bir uluslararas:
ylukimliliigli yerine getirmemesi seklinde uygulanmakta ve Oziinde
hukuka aykirilik tegkil etmektedir. Kars1 onlemler, magdur devletin
haksiz fiilin varhigma iliskin yaptig1 bireysel degerlendirmeye dayanila-
rak tek tarafli alinmalar1 nedeniyle istismara aciktir. Bu tehlikeyi engel-
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lemek icin Uluslararas1 Hukuk Komisyonu'nca 2001 yilinda kabul edilen
“Devletlerin Uluslararas1t Hukuka Aykir1 Fiillerinden Dogan Sorumlu-
luguna Iliskin Maddeler Metni'nde (ARSIWA) karst énlemlere bagvuru
maddi ve usuli olmak iizere siki kosullara baglanmistir.

Kars1 6nlemlere bagvururken yerine getirilmesi gereken maddi kogul-
lardan biri de belirli yiikiimliiliiklerin uygulanmasina devam edilerek,
bu ytikiimliiliiklerin ihlaline yol agacak nitelikte 6nlemlerin alinmama-
sidir. Magdur devletin sorumlu devlete yonelik bu yiikiimliiliiklerini
kars1 onlem yoluyla yerine getirmekten kaginmasi miimkiin degildir.
Uluslararas: hukukta devletlere, kars1 6nlem olarak hangi yiikiimliliik-
leri yerine getirmeyeceklerini belirleme konusunda esneklik tanmmis ol-
sa da, bu esneklik devlete mutlak ve smursiz bir hak saglamamaktadir.
Uluslararas: diizenin ve insanliga saygmin korunmasma yonelik kaygi-
lar, bir devletin kars1 6nlem yoluyla ifasin1 mesru bir sekilde askiya ala-
bilecegi yiikiimliiliikler yelpazesine bir simirlama getirilmesini gerektir-
mektedir. Nitekim ayni kaygilarla, ARSIWAnin “karsi-6nlemlerden et-
kilenemeyecek ytiikiimliiliikler” baglikli 50. maddesinde kars1 6nlem ile
yerine getirilmesinden kaginilamayacak yiikiimliiliikler diizenlenmistir.
Ancak uluslararas1 hukukta yasanan giincel gelismeler, karsi 6nlem ola-
rak yerine getirilmesinden kaginilamayacak bu ytikiimliiliiklerin kap-
samina ve smirlarina iliskin gesitli tartismalarin ortaya ¢itkmasina ve bu

hususta yeni 6nerilerin yapilmasina yol agmistir.

Bu calismada ilk olarak, magdur devletin hakkina kavusmak igin
basvurdugu self-help yollarindan biri olan kars1 dnlemler genel itibariyla
aciklanacak, ardindan da kars: 6nlemlerden etkilenmeyen, yerine geti-
rilmesinden kac¢imilamayacak yiikiimliiliiklerin kapsami, kosullar1 ve si-
nirlar1 hem devlet uygulamalar1 hem de uluslararas1t mahkeme ve ha-
kem kararlarindan da yararlanmak suretiyle tartisilacaktir.

Anahtar Kelimeler: Self-help Yollari, Kars1 Onlemler, ARSIWA, Kars1
Onlemlerden Etkilenmeyecek Yiikiimliiliikler, Yasaklanmis Karsi On-
lemler
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COUNTERMEASURES AS A MEANS OF SELF-HELP AND
OBLIGATIONS NOT AFFECTED BY THESE MEASURES

Abstract

In international law, no compulsory judicial body exists to which a
state injured by a wrongful act can resort in order to obtain its rights,
and neither is there any enforcement mechanism to ensure the fulfilment
of the decisions of such a body. In this case, the injured state undertakes
the enforcement of the law on its own, and may resort to various means
of coercion individually, without the involvement of any other autho-
rity. In the absence of such a compulsory international enforcement
mechanism, it is considered lawful for the injured state to resort to these
means of coercion, also known as self-help, and undertake to protect its
legitimate interest in its own name and on its own account. One of the
legal means of self-help under international law is countermeasures.

Countermeasures are measures taken by the injured state by an in-
ternationally wrongful act against the responsible state for the wrongful
act in order to induce it to comply with its international obligations.
These measures are applied in the form of the non-performance by the
injured state to comply with an international obligation owed to the res-
ponsible state for the wrongful act, and they are unlawful in nature. Co-
untermeasures are taken unilaterally after the injured state’s individua-
lized assessment of the occurrence of the wrongful act, and so are open
to abuse. To prevent this threat, strict substantive and procedural condi-
tions for the resort to countermeasures are provided for by Draft Articles
on Responsibility of States for Internationally Wrongful Acts (ARSIWA),

adopted by the International Law Commission in 2001.

One of the required material conditions when resorting to coun-
termeasures is to continue to perform certain obligations and avoid me-
asures leading to the violation of these. It is not permitted for the injured
state to neglect these obligations towards the responsible state through
countermeasures. Although international law allows states flexibility in
determining which obligations they may chose not perform as a coun-
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termeasure, this flexibility does not permit an absolute and unlimited
right. Concerns for the safeguarding of international order and respect
for humanity necessitate a limitation on the scope of obligations, which a
state may legitimately suspend resorting to countermeasures. Thus, Ar-
ticle 50 of ARSIWA, entitled “obligations not affected by countermeasu-
res”, provides for obligations that cannot be suspended under such con-
ditions. However, current international law debates focus on the scope
and limits of these obligations as pertaining to countermeasures, and
new suggestions have been made in this regard.

In this study, firstly, countermeasures, a key means of self-help
used by the injured state to obtain its rights, will be explained in general
terms. Following this, there will be a discussion of the scope, conditions
and limits of the obligations that are not affected by the countermeasu-
res, which are exempt from suspension, with reference to both state
practices and international court and arbitral awards.

Key Words: Self-help Means, Countermeasures, ARSIWA, Obliga-
tions not Affected by Countermeasures, Prohibited Countermeasures



“INFAZ ENGELI” OLARAK YASAMA
DOKUNULMAZLIGI (ANAYASA m. 83/3)

Dr. Ogr. Uyesi Ozgiin 0ZYUKSEL*

Ozet

2709 sayili Tiirkiye Cumhuriyeti Anayasasi’nin (Anayasa’nin) -hatal
olarak- “Yasama dokunulmazligi” seklinde basliklandirilan 83’iincii mad-
desinin ilk fikrasinda yasama sorumsuzlugu, ikinci fikrasinda muha-
keme engeli olarak yasama dokunulmazlig, {iciincii fikrasinda ise in-
faz engeli olarak yasama dokunulmazligi kurumu diizenlenmistir.
Anayasa m. 83/3 hiikmiine gore “Tiirkiye Biiyiik Millet Meclisi iiyesi hak-
kinda, seciminden Once veya sonra verilmig bir ceza hiikmiiniin yerine getiril-
mesi, tiyelik sifatinin sona ermesine birakilir; iiyelik siiresince zamanagima isle-

V4

mez.

Katildigimiz fikre gore, yasama dokunulmazlig: “milletvekili (TBMM
iiyesi)” sifatimn kazanilmas: (oy verme igleminin bitmesi) ile baslamaktadir.
Buna gore, Anayasa m. 83/3’teki infaz engeli de bu anda dogacak ve bu
sifat sona erinceye dek varligimi koruyacaktir. Muhakeme engeli mahi-
yetindeki yasama dokunulmazlhiginin kaldirilmas: (m. 83/2, c. 1) veya ken-
diliinden kalkmis sayilmasi (m. 83/2, c. 2) lizerine yargilanip milletvekili
secilmeye engel suglardan kesin hiikiim giyen bir milletvekilinin “mil-
letvekili (TBMM tiyesi)” sifat1 “kesin hitkmiin Genel Kurula bildirilme-
si” ile sona ereceginden, bu tiir suglara iliskin mahktmiyet hiikiimleri
TBMM Genel Kuruluna bildirilmedikge (m. 84/2) -yahut milletvekilinin
tiyelik sifat1 baska bir suretle sona ermedikge- infaz edilemeyecektir.
Mahkam olunan sucun milletvekili segilmeye engel suglardan olmamas:
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halinde ise, hitkkmiin TBMM Genel Kuruluna bildirilmesi tiyelik sifatim
sona erdirmeyecek, dolayisiyla hiikmiin infazi i¢in bu sifatin sair bir se-
beple sona ermesi beklenecektir.

Ogretide de isabetle belirtildigi izere, m. 83/3’teki infaz engelinin
TBMM Kkarariyla kaldirilmasima olanak yoktur.

Anayasa m. 83/3"te “ceza hiikmiiniin yerine getirilmesi"nden soz edil-
mistir. 5271 sayili Ceza Muhakemesi Kanunu m. 223/1, c. 2 hiikmiine
gore, “Beraat, ceza verilmesine yer olmadig:, mahkiimiyet, giivenlik tedbirine
hiikmedilmesi, davanin reddi ve diismesi karari, hiikiimdiir.” Bu cergevede,
adli para cezasina, kisa siireli hapis cezasina secenek yaptirimlara veya
giivenlik tedbirlerine hiikmedilmesi halinde de, "Ubi lex non distinguit,
nec nos distinguere debemus (Kanunun ayrim yapmadig1 yerde, bizim de ayrim
yapmamamiz gerekir).” ilkesi geregi, Anayasa m. 83/3 hiikmii uygulanma
alan1 bulacaktir.

Anayasa m. 83/3’te milletvekilligi siiresince islemeyecegi belirtilen
zaman asiminin dava zaman asimi mi, yoksa ceza zaman asimi mi1 oldu-
gu Ogretide tartismali bir diger husus olup taraftar oldugumuz goriise
gore burada bahse konu olan ceza zaman asimidir.

Anahtar Kelimeler: Yasama Dokunulmazligi, Milletvekili, Ceza, Ke-
sin Hiikiim, Infaz



4483 SAYILI KANUNA GORE iZIN VERMEYE
YETKILI YETKILI MERCI ILE SORUSTURMACININ
GOREV VE YETKILERI

Dr. Ogr. Uyesi Ertugrul UNAL*

Ozet

Kural olarak bir su¢ haberi alan Cumhuriyet savcisi, derhal maddi
gercegi arastirarak siiphelinin lehine ve aleyhine biitiin delilleri toplar.
Bunun sonucunda yeterli sug siiphesinin varlig1 halinde bir iddianame
tanzim edilir. Baz1 kisilerin sorusturulmasi ve kovusturulmasi igin ise
bir takim 6zel muhakeme kurallar1 getirilebilir. Ornegin hakim ve savci-
larin bagimsizligimnin korunabilmesi ve giicler ayrilig: ilkesinin saglana-
bilmesi i¢in hakim ve savcilarin isledikleri iddia edilen suglardan muha-
kemesi sivil kisilere gore farklilik arz edebilir. Bir tilkede hukuk devleti
ilkesi ne kadar gelismis ise yargiya giiven o kadar artar. Bunun sonu-

cunda da 6zel muhakeme usulleri biiyiik 6lglide azalir.

Ulkemizde kamu gorevlisi olup da ézel bir muhakeme usuliine tabi ol-
mayan kisi yok denecek kadar azdir. Memurlar ve diger kamu gorevlileri-
nin, gorevleri sebebiyle isledikleri suclardan yargilanmalari, Anayasanin
126'nc1 maddesi ve buna istinaden ihdas edilen 4483 sayili Kanun ile izin
usuliine bagl kilinmustir. Sorusturmanin patronu sayilan C. savcisinin, so-
rusturmaya devam edebilmesi ve kamu davas: acabilmesi i¢in aranan izin
sartiyla oncelikle ilgili idarenin 6n inceleme yapmas1 ongoriilmiistiir.

4483 sayili Kanunun 6'nc1 maddesinde sorusturmacinin gorev ve yet-
kileri belirtilmis, bakanlik miifettisleri ile kendisini gorevlendiren ma-
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kamin yetkilerine atif yapilmistir. Buna ek olarak CMK'nin kiyasen uy-
gulanacag1 belirtilmistir. Buna ragmen uygulamada, sorusturmacinin
elkoyma, muhafaza altina alma gibi koruma tedbirleriyle delillerle dog-
rudan temas etmesi seklinde ceza muhakemesi islemlerine, ilgili kurum
ve kuruluslar tarafindan engel olunmakta, CMK'nin 332'nci maddesi de
isletilmemektedir.

Buna ek olarak 4483 sayili Kanunda, izin vermeye yetkili merciin
derhal maddi gercegi arastirarak izin konusunda bir karar vermesi
aranmasina ragmen, CMK'nin 158'inci maddesinin 4’iincii fikras1 gerek-
ce gosterilerek oncelikle C. savciligina haber verilmekte ve bunun sonu-
cunda izin prosediirii isletilmektedir.

Calismamizda 4483 sayili Kanuna gore yetkili merciin izin prosediirii,
ozellikle sorusturmacinin gorev ve yetkilileri, koruma tedbirlerine bas-
vurup basvuramayacagi ve yetkili merciin sug¢ haberini aldiginda ne se-
kilde hareket edecegi ele aliacaktir.

Anahtar Kelimeler: Dava Sarti, Izin Usulii, Memurlar ve Diger Kamu
Gorevlileri, Yargisal Giivence Sistemi, Gorev Kapsaminda 1§lenen Sug

THE AUTHORITY AND DUTY OF COMPETENT AUTHORITY AND
INVESTIGATOR ACCORDING TO THE LAW NO. 4483

Abstract

As a rule, the public prosecutor, upon receiving news of a crime, im-
mediately investigates the facts and collects all evidence in favor of and
against the suspect. If there is sufficient suspicion of a crime at the end of
the investigation, an indictment is issued. Special rules of procedure
may be introduced for the investigation and prosecution of certain per-
sons. For example, in order to protect the independence of judges and
prosecutors and to ensure the principle of separation of powers, the pro-
secution of judges and prosecutors for crimes they are alleged to have

committed may differ from that of civilians. The more developed the ru-
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le of law is in a country, the more trust in the judiciary increases. As a
result, special judicial procedures decrease to a great extent.

In our country, there are hardly any public officials who are not sub-
ject to a special procedure. The prosecution of civil servants and other
public officials for crimes committed related to their duties is made sub-
ject to the permission procedure by Article 126 of the Constitution and
the Law No. 4483, which was established based on this article. In order
for the public prosecutor, who is considered as the boss of the investiga-
tion, to continue the investigation and file a public lawsuit, the relevant

administration must first conduct a preliminary investigation.

Article 6 of Law No. 4483 specifies the duties and powers of the in-
vestigator and refers to the powers of the ministry inspectors and the
authority appointing him/her. In addition, it is stated that the Criminal
Procedure Code shall be applied by analogy. Despite this, in practice,
the relevant institutions and organizations prevent the investigator from
directly contacting the evidence through protection measures such as se-
izure and preservation, and Article 332 of the Criminal Procedure Code
is not enforced.

In addition, although the Law No. 4483 requires the authority autho-
rized to grant authorization to immediately investigate the material fact
and make a decision on authorization, the C. prosecutor's office is first
notified on the grounds of paragraph 4 of Article 158 of the Code of
Criminal Procedure and the authorization procedure is then carried out.

In our study, the permission procedure of the competent authority
according to Law No. 4483, especially the duties and authorities of the
investigator, whether he/she can apply for protection measures and
how the competent authority will act when it receives the news of a cri-
me will be discussed.

Key Words: Litigation Requirement, Authorization Procedure, Civil

Servants and Other Public Officials, Judicial Assurance System, Crime
Committed within the Scope of Duty






TEMEL BiR INSAN HAKKI MI YOKSA BiR LUKS MU?
HUKUMLULERIN INTERNETE ERiSIM HAKKININ
AIHM KARARLARI ISIGINDA DEGERLENDIRILMESI

Ars. Gor. Dr. Ezgi Cirak KARALI"

Ozet

Toplumsal hayattaki degisimle birlikte insan hakki kategorilerinin ge-
lisimi de kaginilmaz olmaktadir. 2000'1i yillarin bagma kadar bir gerekli-
likten ziyade liiks olarak goriilen, sadece pahali olmas1 degil, karmagik
goriilmesiyle de yaygmlasamayan internet, giintimiizde sundugu ola-
naklar olmaksizin insan faaliyetlerinin ytiriitiilmesinin olduk¢a zor ol-
dugu bir ara¢ haline gelmistir. Bilgiye erisme, uzaktakilerle iletisimde
kalabilme gibi kolayliklarin yaninda bir is/iiniversite bagsvurusu yapa-
bilmek icin dahi internetin gerekliligi dikkate alindiginda, internete eri-
sim hakkinin temel insan haklar1 arasinda yer almas1 goriisii agirhik ka-
zanmugtir. Internete erisimin onemi konusundaki son siiphe kirintilari
da COVID-19 salgin1 zamaninda dijitallesmeye olan ihtiya¢ ve yasanan
gelismelerle ortadan kalkmuistir.

Internete erigimin, bir hak olarak taninmasmin insan haklar1 nosyonu-
nu degersizlestirebilecegi yoniinde azinlikta olan bir goriis bulunmakta-
dir. Ancak agirlikli goriis, internete erisimin ya ayri bir hak olarak tanin-
masi ya da ifade 6zgiirliigii, haberlesme hakki gibi diger temel haklarin
alt kategorisi olarak degerlendirilerek tanmmas: gerektigi yontindedir.
Nitekim internete erisim bir¢ok tilkede evrensel hizmet kapsamina alin-
mustir ve hukuki bir zemine oturtularak devletlere kaynaklar: dlgiisiinde
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internete erisimi saglamasi yoniinde pozitif yilikiimliik getirilmistir. Ulus-
lararasi alanda ise BM Insan Haklar: Konseyi ve Avrupa Konseyi raporla-
rinda internete erisim hakkinin 6nemi vurgulanmaktadir.

Hiikiimliilerin internete erisimi hem ulusal hem de uluslararas: dii-
zeyde tartismali bir konudur. Internete erisim hakkinin engellenmesi
hiikiimliiler agisindan bir tiir sosyal diglama aracina doniisebilecektir.
Nitekim modern infaz hukuku sisteminin temel amac1 hitkiimliintin sug
islemesini engellemek ve yeniden sosyallesmesini saglayarak, toplumsal
yasama uyumunu kolaylastirmaktir. Hiikimliilerin belli smirlamalar
dahilinde internete erisiminin saglanmasi infaz sisteminin amaclarinn,
onemli araglarindan biridir. Modern infaz sisteminin karsilastig1 pratik
zorluklar burada daha keskin bir sekilde goriilmektedir zira bir yandan
kurumlarin hakl giivenlik ¢ikarlari ile diger yandan hiikiimliilerin basa-
ril1 bir sekilde yeniden sosyallesmesi arasindaki denge 6zel bir sekilde
dengelenmelidir. Ornegin bu amagla Avrupa Cezaevi Kurallari, modern
teknoloji hizmetlerinin {icretsiz olarak saglanmasinin hiikiimliilerin sos-
yal diizen ile bag1 bakimindan énemi nedeniyle revize edilmistir. Tiirk
hukukunda ise 5275 sayili Infaz Kanunu’nda hiikiimliilerin internet ola-
naklarindan yararlanma hakki radyo ve televizyon hakki ile birlikte dii-
zenlenmistir. Bunun yaninda infaz kurumlarma iligkin yonetmelik ve
diger diizenleyici islemlerle internete erisim hakkina yonelik diizenleme
ve uygulamalar oldugu goriilmektedir.

Hiikiimliilerin internete erisim hakkmna miidahale edildigi gerekge-
siyle hem AYM hem de ATHM’de goriilen pek ¢ok dava bulunmaktadur.
ATHM o6niine gelen davalarda orantililik testi uygulayarak, bir temel hak
ve Ozglrligiin kisitlanmasinda kanunla 6ngoriilme, mesru bir amaca
hizmet etme ve demokratik toplumun gerekliliklerine uygun olma o6lgiit-
leri cercevesinde degerlendirme yapmaktadir. Hiikiimliilerin internete
erisim hakkma iligskin giincel AIHM ve AYM kararlarindaki degerlen-

dirmelerin incelenmesi bu ¢alismanin konusunu olusturmaktadr.

Anahtar Kelimeler: Hiikiimlii, Hiikiimlii Haklari, internete Erisim,
Ifade Ozgiirliigii, ATHM
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A FUNDAMENTAL HUMAN RIGHT OR A LUXURY? EVALUATION
OF PRISONERS' RIGHT TO ACCESS TO THE INTERNET IN THE
LIGHT OF ECTHR DECISIONS

Abstract

Changes in society inevitably lead to the development of categories of
human rights. Until the early 2000s, the internet was considered a luxury
rather than a necessity, and was limited in use not only because it was
expensive, but also because it was considered complex. Since then,
however, has become a tool without which would be almost impossible
to carry out human activities. The internet has become a necessity for
applying for jobs and education, and for accessing information and sta-
ying in contact across distances, thus, providing support for the view
that the right to access the Internet should be included among funda-
mental human rights. The last shreds of doubt about the importance of
access to the Internet disappeared with the increased digitalization trig-
gered by the COVID-19 pandemic.

A minority opinion considers that regarding access to the Internet as
a right may devalue the whole notion of human rights. However, the
predominant opinion is that access to the Internet should be recognized
either as a separate right, or as a sub-category of other fundamental
rights, such as freedom of expression and the right to communication. In
fact, access to the Internet is included within the scope of universal ser-
vice in many countries, and states are under a positive obligation to pro-
vide such access to the extent of their resources. In the international con-
text, the importance of the right to access the Internet is emphasized in
the reports of the UN Human Rights Council and the Council of Europe.

Prisoners' internet access is a controversial issue at both national and
international level. Prevention of the right to access the internet may
emerge as an instrument of social exclusion for prisoners. In fact, the
main purpose of the modern execution law system is to prevent the pri-
soner from committing a crime and to facilitate his/her adaptation to

social life by ensuring his/her re-socialization. Providing prisoners with
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access to the internet, within certain limitations, is an important tool for
attaining the objectives of the execution system. . The practical challen-
ges facing the modern execution system are more acute here, as the ba-
lance between the legitimate security interests of institutions on the one
hand and the successful re-socialization of prisoners on the other must
be balanced especially. For instance, the European Prison Rules have
been revised given the importance of the free provision of modern tech-
nological services for prisoners' connection to the social order. In Tur-
kish law, the right of prisoners to use internet facilities is regulated to-
gether with the right to radio and television in the Execution Law No.
5275. In addition, it is seen that there are regulations and practices re-
garding the right of access to the Internet in the regulations and other
regulatory procedures regarding the execution institutions.

There are many cases both the Constitutional Court and the ECtHR
on the grounds of interference with prisoners' right to access the inter-
net. The ECtHR applies the proportionality test in such cases and evalu-
ates the restriction of a fundamental right and freedom based on three
criteria: being prescribed by law, pursuing a legitimate aim, and being in
accordance with the requirements of a democratic society. This study
therefore examines the findings in recent ECtHR and Constitutional Co-
urt judgements regarding prisoners’ right of access to the internet.

Key Words: Prisoner, Prisoner Rights, Access to Internet, Freedom of
Expression, ECHR



iFADE ALMA iSLEMINE iLiSKIN POZITIF
USUL KURALLARI VE iHLALI

Dr. Mahmut GOKPINAR*

Ozet

Stiphelinin kolluk tarafindan ifadesinin alinmasi islemine iliskin ku-
rallar, 5271 sayili Ceza Muhakemesi Kanunuda birbirini takip eden
maddelerde islemdeki gorevliler esas alinarak pozitif ve negatif yiikiim-
liilliikler seklinde ayr1 ayri diizenlenmistir. Baska bir deyisle, CMK md.
147’de siiphelilere tanimis olan ve gorevlilerce kullandirilmas: gereken
haklar; CMK md. 148’de ise bagvurulmasi yasaklanmis olan ifade alma
yontemleri hiikiim altina alinmistir. Bu ¢alismada stiphelilere taninmis
olan haklar diger bir deyisle ifade alma islemine iliskin pozitif kurallar
ile bunlarin ihlal edilmesinin sonuglari ele almacaktr. Isnat, ceza kanun-
lar1 tarafindan sug olarak diizenlenmis bir fiilin ilgili kisiye baglanmasi-
dir. CMK md. 147/1-b’de stipheliye yiiklenen sucun, “anlatilacag1”; be-
lirtilmektedir. Diizenlemede, siihheliye atili suca iligskin bildirim ya da
actklamanin kapsaminin ne olacagi konusunda bir agiklik bulunmamak-
tadir. Ceza muhakemesi hukukunda, kendisini savunamayacak durum-
da oldugu agikca belli olan siiphelinin zarar gormesini engellemek gibi
istisnai durumlar disinda miidafiin hukuksal yardimindan yararlanmak,
kural olarak siiphelinin iradesine baghdir. CMK md. 147’de siipheliye
bildirilecek haklar, bir sira dahilinde hiikiim altma alinmis ve miidafiiy-
le ilgili olanlar sug isnadinin bildirilmesinden sonra ama susma hakkin-
dan once yer almistir. Miidafii ifade veya sorgusunda hazir bulunabile-
cektir. Hazir bulunma hakki, sorular sormak ve gesitli itirazlar1 dile ge-

*

Dr., Milli Egitim Bakanhg: Teftis Kurulu Bagkanligi, Tiirkiye, e-posta: mahmutgokpi-
nar@hotmail.com, ORCID: 0000-0002-7433-0323.
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tirmeyi kapsamaktadir. Bu ¢ercevede, miidafii de siipheliye sorular so-
rabilir. Ancak, miidafiin belli sorularin kabul edilip edilmemesi husu-
sunda bir yetkisi bulunmadig1 gibi. siipheliye sorulan sorulara dogru-
dan cevap veremez, onun yerini aldig: izlenimi veren herhangi bir mii-
dahalede bulunamaz. CMK md. 147/1-e’de, siipheliye tanman susma
hakki, stiphelinin sorusturmaya iliskin konularda kendisini ifade etme
durumuyla ilgili bir 6zgiirliik olup varliklar1 onun iradesinden bagimsiz
olan nefes, kan, idrar ve doku 6rneklerinin sonuglari, bu giivence kap-
saminda degildir. Kollugun s6z konusu yiikiimliiliiklerini ihlal ederek
almis oldugu yazili beyanlarin ne olacagi konusunda hicbir ayrima git-
meksizin bu sekilde elde edilen beyanlarin ifade dolayisiyla da delil
olamayacagini belirten goriisler ve yargi kararlarinin yani sira belirli
sartlar dahilinde yargilamaya dahil edilmesi gerektigi yoniinde olanlar
da bulunmaktadir.

Bu tebligin amact “Ifade ve sorgunun tarzi” baglikli CMK md. 147'de
yer verilen haklardan savunma hakkini ilgilendirenleri Alman Ceza
Muhakemesi Kanunu ve Avrupa Insan Haklani Sozlesemesi hiikiimle-
riyle karsilagtirmali olarak ele alarak konuya iligskin bir perspektif sun-
maktir. S6z konusu haklarin ihlal edilmesinin sonuglar1 hakkinda dokt-
rin ve uygulamada ortaya ¢ikan goriis farkliliklarina bir ¢6ziim oner-

mektir.

Anahtar Kelimeler: Ifade, Isnad: Ogrenme Hakki, Miidaafiden Yarar-
lanma Hakki, Susma Hakki

VIOLATION OF THE POSITIVE PROCEDURE RULES
REGARDING TAKING A STATEMENT

Abstract

The rules regarding the process of taking the suspect's statement by
the law enforcement officers are regulated separately in the Code of
Criminal Procedure No. 5271, in successive articles, as positive and ne-

gative obligations, based on the officers in the process. In other words,
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he rights granted to suspects CMK in Article 147 and which must be
exercised by officers; CMK in Article 148, methods of taking statements
that are prohibited are regulated. In this study, the rights granted to
suspects, in other words the positive rules regarding the statement-
taking process, and the consequences of their violation will be discussed.
Imputation is the attribution of an act regulated as a crime by criminal
laws to the relevant person. CMK in Article 147/1-b, the crime charged
to the suspect will be "explained"; is stated. There is no clarity in the re-
gulation as to what will be the scope of notification or explanation re-
garding the crime charged to the suspect. In criminal procedure law,
except for exceptional cases such as preventing harm to a suspect who is
clearly unable to defend herself, benefiting from the legal assistance of a
defense attorney is, as a rule, dependent on the will of the suspect. CMK
in Article 147, the rights to be informed to the suspect are stipulated in a
certain order, and those related to his defense are placed after the notifi-
cation of the criminal charge but before the right to remain silent. The
defense attorney may be present during his statement or interrogation.
The right to be present includes asking questions and expressing various
objections. However, the defense attorney does not have the authority to
accept or reject certain questions, nor can she directly answer the ques-
tions asked to the suspect, nor can she make any intervention that gives
the impression that she is taking her place. CMK art. In Article 147/1-e,
the right to remain silent granted to the suspect is a freedom related to
the suspect's ability to express himself on matters related to the investi-
gation, the results of breath, blood, urine and tissue samples, whose
existence is independent of his will, are not within the scope of this gua-
rantee. Without making any distinction as to what will happen to the
written statements taken by the law enforcement in violation of their ob-
ligations, there are opinions and judicial decisions stating that the state-
ments obtained in this way cannot be evidence and therefore they can-
not be evidence, and there are also those who say that they should be
included in the trial under certain conditions.



306 * Mahmut Gokpinar

The purpose of this report is CMK art. titled "Style of statement and
interrogation" The aim is to present a perspective on the subject by dis-
cussing the rights mentioned in Article 147, which concern the right to
defense, in comparison with the provisions of the German Code of Cri-
minal Procedure and the European Convention on Human Rights. It is
to propose a solution to the differences of opinion that arise in doctrine
and practice about the consequences of violating the rights in question.

Key Words: Statement, Right to Learn the Accusation, Right to Bene-
fit from Defense, Right to Silence



CEZA MUHAKEMESI HUKUKU BAKIMINDAN
TERCUMANDAN UCRETSIZ YARARLANMA HAKKI
KAPSAMINDA TERCUMENIN SINIRI

Ars. Gor. Ebuzer ZENGIN*

Ozet

Ceza Muhakemesi Kanunu'nun 202. maddesinin 1. fikrasi, “Sanik ve-
ya magdur, meramin anlatabilecek ol¢giide Tiirkge bilmiyorsa; mahkeme tarafin-
dan atanan terciiman araciligiyla durusmadaki iddia ve savunmaya iliskin esas-
It noktalar terciime edilir.” ctimlesiyle hiikiim altina alinmigtir. Boylece
terctimenin smur1, “iddia ve savunmaya iliskin esasli noktalar” olarak belir-
lemistir.

Terciime faaliyetinin smurlandirilmasi, makul siirede yargilanma
hakki ile terctimandan yararlanma hakk: arasinda denge kurulmasindan
kaynaklanmaktadir. Bununla birlikte terciimandan {icretsiz yararlanma
hakkinin sinirlar1 usul ekonomisi bakimindan da degerlendirilmelidir.

Avrupa Birligi tiyesi tilkelerde, ceza muhakemesinde siipheli ve sa-
niklarin usuli haklarmin giiglendirilmesi ve Birlige tiye tilkelerin ortak
asgari standartlara sahip olmas: gayesiyle mevzuat uyumlastirma calis-
malar yiiritiilmektedir. Avrupa Birligine katiim miizakereleri kapsa-
minda tam tiyeligin 6n kosullarindan biri de bu asgari standartlarda bu-
lusmaktir.

AIHM ve Terciimandan iicretsiz yararlanma hakk: geregi temel bel-
gelerin cevrilmesi gereklidir. Ceza Muhakemesinde Sozlii ve Yazili Ce-
viri Hakkina Iliskin 20 Ekim 2010 Tarihli ve 2010/64/EU Sayili Avrupa

Ars. Gor., Istanbul Medeniyet Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhake-
mesi Hukuku Anabilim Dali, Tiirkiye, e-posta: ebuzer.zengin@medeniyet.edu.tr,
ORCID: 0000-0002-2325-1692.
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Parlamentosu ve Konseyi Direktifinin “Temel Belgelerin Yazili Cevirisi
Hakk:” baslikli 3. maddesinin 2. fikrasinda terciime faaliyetinde cevril-
mesi gereken temel belgelere iliskin 6rnekler verilmistir. Bu 6rneklerden
de faydalanilarak terciime edilmesi gerekli temel belgelerin neler oldu-
gunun yorum yoluyla ¢ikarilmasi gerekmektedir.

Direktifin 3. maddesinin 3. fikrasina gore temel belgelerinin ¢evrilme-
sini talep edecek olan savunma makami olsa da temel belgelerin ne ol-
duguna iligkin tespit, yetkili makamlara aittir. Hukukumuz bakimindan
bu hususta re’sen veya talep iizerine karar verecek makam, yargilama-
nin evrelerine gore belirlenmelidir.

Direktifin 3. maddesinin 4. ve 7. fikralar: ise terciimenin kapsamini
daraltan veya yazili terclimeye alternatif getiren hiikiimlerdir. Bu istis-
nalarin sinirh uygulanmasi ve gerekgeli olmasi, adil yargilanma baki-

mindan 6nem tasimaktadir.

Bu bildiri metninde, Ceza Muhakemesi Kanununun 202/1 madde-
sinde yer alan diizenlemenin, 2010/64/EU Sayil1 Avrupa Parlamentosu
ve Konseyi Direktifinde belirlenen sartlara uygun olup olmadig: tartisi-
lacaktir. Hukukumuz bakimindan hangi belgelerin temel belge olmas:
gerektigine iliskin yorum yapilacak, temel belgeleri belirlemeye yetkili
makamlar ortaya konulacak, yazili terciimenin birtakim sinrlar1 ve al-
ternatiflerine iliskin degerlendirmede bulunulacaktir.

Bu yapilirken Direktif metninin yani sira kismen AIHM'nin tercii-
mandan ticretsiz yararlanma hakkmna iliskin Kamasinski v. Avusturya' ve
Luedicke, Belkacem ve Kog¢ v. Almanya? ilke kararlarindan ve esas olarak
Avrupa Birligi Adalet Divanmimin Covaci® ve Sleutjes* kararlarindan
faydalanilacaktir.

Anahtar Kelimeler: Adil Yargillanma Hakki, Terciimandan Yarar-
lanma Hakki, Terciimenin Siniri, Temel Belgeler, 2010/64/EU Direktifi

1 ATHM, Kamasinski v. Austria, 9783/82, 19.12.1989.

2 AIHM, Luedicke, Belkacem ve Ko¢ v. Germany, 6210/73; 6877/75;7132/75,
28.11.1978.

3 ABAD, Covaci, C-216/14, EU: C: 2015: 686, 15.10.2015.

4 ABAD, Sleutjes, C-278/16, EU: C: 2017: 757, 12.10.2017.
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LIMITS OF INTERPRETATION WITHIN THE SCOPE OF THE RIGHT
TO INTERPRETATION IN TERMS OF CRIMINAL PROCEDURE LAW

Abstract

Paragraph 1 of Article 202 of the Code of Criminal Procedure stipula-
tes that “If the accused or the victim does not speak Turkish to the extent that
he/she can express himself/herself, the essential points regarding the claim and
defense at the hearing shall be translated through an interpreter appointed by
the court.”. Thus, the limit of interpretation is defined as “essential points

regarding the claim and defense”.

The limitation of the interpretation service arises from the balance
between the right to be tried within a reasonable time and the right to
benefit from an interpreter. However, the limits of the right to benefit
from an interpreter free of charge should also be evaluated in terms of
procedural economy.

In the member states of the European Union, legislative harmoniza-
tion efforts are being carried out in order to strengthen the procedural
rights of suspects and defendants in criminal proceedings and to ensure
that the member states of the Union have common minimum standards.

Paragraph 2 of Article 3 of Directive 2010/64/EU of the European
Parliament and of the Council of 20 October 2010 on the Right to Interp-
retation and Translation in Criminal Procedure entitled “The Right to
Written Translation of Basic Documents” provides examples of the basic
documents that must be translated. By making use of these examples, it
is necessary to deduce through interpretation what are the basic docu-
ments to be translated.

According to Article 3, paragraph 3 of the Directive, although it is the
defense that will request the translation of the essential documents, the
determination of what the essential documents are belongs to the com-
petent authorities. In our law, the competent authority in this regard
should be determined according to the stages of the proceedings.
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Paragraphs 4 and 7 of Article 3 of the Directive, on the other hand,
are provisions that narrow the scope of interpretation or provide an al-
ternative to written interpretation. The limited application and justifica-
tion of these exceptions are important for a fair trial.

In this paper, it will be discussed whether the regulation in Article
202/1 of the Code of Criminal Procedure complies with the require-
ments set out in Directive 2010/64/EU of the European Parliament and
of the Council. It will comment on which documents should be conside-
red as basic documents in terms of our law, the authorities authorized to
determine the basic documents will be presented, and some limits and
alternatives of translation will be evaluated.

In doing so, in addition to the text of the Directive, the ECtHR's
judgments in Kamasinski v. Austria® and Luedicke, Belkacem and Kog v.
Germany¢ and the Court of Justice of the European Union's judgments in
Covaci” and Sleutjes® will be used.

Key Words: Right to Fair Trial, Right to Interpretation and Translation,
Limit of Interpretation, Essential Documents, Directive 2010/64/EU
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SAGLIK HIZMETLERINDE REKLAM,
TANITIM VE BiLGILENDIRME

Dr. Ogr. Uyesi Muhammed GOCGUN*

Ozet

Reklam, 6zel tesebbiis kurma 6zgiirliigii kapsaminda bir {iriin veya
hizmetin pazarlanmasma yonelik kullanilan iletisim ve ikna yontemle-
rinden biridir. Saglik hizmetinin 6zel tesebbiisler tarafindan sunumu s6z
konusu oldugunda ise ticari amaglarla tercih edilen bu yontemin kulla-
niminin gerek etik gerekse hukuki sebeplerle engellenmesi gerekir. Zira
yasam hakki basta olmak iizere temel hak ve dzgiirliiklerin kullanimiyla
siki bir iliskisi bulunan saglik hakkinin korunmasindaki kamu yarari, ki-
silerin Ozel tesebbiis Ozgiirliigiinii reklam yoluyla kullanmasi sonucu
saglayacaklar: yarardan {istiin olup saglik hizmetine ihtiya¢ duyan “has-
ta”, ikna edilmesi gereken bir kisi olarak diisiiniilemez. Bu dogrultuda
saglik hizmeti sunanin tacir, hizmetin sunumundaki nihai amacin kar,
bu hizmetten yararlananlarin da miisteri sayllamayacag gerceginin sag-
lik hizmetlerine iliskin reklam yasaklarmin temel hukuksal ve etik da-
yanaklar1 oldugunu sdylemek miimkiindiir.

Saglik hizmetlerinin sunumuna iliskin reklamlardan farkl olarak sag-
lik mensuplarmin ya da saghk hizmeti sunan kurum ve kuruluslarin
yaptiklar1 saghga erisim hakkini kolaylastiracak nitelikteki tanitim ve
bilgilendirme faaliyetleri ise saglik hizmetinin bir pargas: olarak diisii-
niilebilir. Zira ticari kaygilardan arinmus bir tanitim ve bilgilendirme faa-
liyeti kisinin, ihtiyaci olan saglik hizmetine istedigi diizeyde ve hizli bir
sekilde ulasmasini saglayabilir. Diger bir deyisle reklamda saglik hizme-

Dr. Ogr. Uyesi, Ankara Medipol Universitesi Hukuk Fakiiltesi, idare Hukuku Anabi-
lim Dals, Tiirkiye, e-posta: muhammed.gocgun@ankaramedipol.edu.tr, ORCID: 0000-
0003-3918-759X.
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ti sunan 6zel hukuk kisisinin yarar1 baskinken; tanitim ve bilgilendir-
mede agir basan kamu yararidir.

Saglik hizmetlerinin sunumu ve saghk meslek mensuplar1 hakkinda
cikarilan ¢ok sayida kanun ve yonetmelikte reklam yasagina iligkin dii-
zenlemeler mevcuttur. Bu kapsamda 6rnegin; ilgili kanun ve yonetme-
liklerde saglik meslek mensuplarinin reklam yapmalarmin yasak oldugu
belirtilmis, meslek kuruluslar1 saglik meslek mensuplarmmn reklam
yapmasmi 6nlemekle gorevlendirilmis ve saglik meslek mensuplarmnin
reklam yapmalar1 ya da tanutim kurallarina aykir1 davranmalar: disiplin
cezasl gerektiren davranislar arasinda sayilmustir.

Tanitim ve bilgilendirme ile reklamin kesin bir sekilde ayriminin ya-
pilarak tanitim ve bilgilendirme faaliyetlerine iliskin temel ilke ve esas-
larin ortaya konulmasi ise Saghik Bakanlig1 tarafindan 2023 yilinda gika-
rilan Saglik Hizmetlerinde Tanitim Ve Bilgilendirme Faaliyetleri Hak-
kinda Yonetmelik'le gerceklesmistir. S6z konusu Yonetmelik'te saglik
hizmetlerine iliskin tanitim ve bilgilendirme faaliyetlerinin kisisel verile-
rin korunmasini ve mahremiyeti saglayacak sekilde yiiriitiilmesine yo6-
nelik diizenlemeler getirilerek bu faaliyetler kapsamindaki 6zellikle gor-
sel igerik kullanimi detayli sekilde kurala baglanmistir. Yonetmelik'te
ayrica tanitim ve bilgilendirme faaliyetlerinin denetimi ve bu faaliyete
iliskin kurallara aykiriligin yaptirimlarina da yer verilmistir.

Temel hak ve ozgiirliiklerin korunmasi ve tanitim ve bilgilendirme
faaliyetlerinde uyulacak ilke ve kurallarin somutlasmasmna yonelik
onemli diizenlemeler getiren Yonetmelik, idarenin kanuniligi ve hukuki
belirlilik ilkeleri bakimindan birtakim sorunlar da icermektedir. Bu ba-
kimdan; saglik hizmetlerinde reklam, tanitim ve bilgilendirmeye iliskin
dagmik durumda bulunan mevzuatin yasal bir diizenlemeyle tiim saglik
mensuplarin ve saghk hizmeti sunan kurum ve kuruluslar1 kapsayacak
sekilde giincellenerek bir araya getirilmesi hukuki belirliligin saglanma-
sma katki sunacaktir.

Anahtar Kelimeler: Reklam, Saglik Hizmeti, Saglik Hakki, Tanitim,
Kanunilik
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ADVERTISEMENT, PROMOTION AND INFORMATION
IN HEALTH SERVICES

Abstract

Advertising is one of the communication and persuasion methods
used to market a product or service within the scope of the freedom to
establish private enterprise. When it comes to the provision of health
services by private enterprises, the use of this method, which is prefer-
red for commercial purposes, should be prevented for both ethical and
legal reasons. Because the public interest in protecting the right to he-
alth, which has a close relationship with the use of fundamental rights
and freedoms, especially the right to life, is superior to the benefit that
people will gain as a result of exercising their freedom of private enterp-
rise through advertising and the "patient" in need of health care cannot
be considered as a person who needs to be persuaded. In this regard, it
is possible to say that the basic legal and ethical basis of advertising bans
on health services is that the provider of health services cannot be consi-
dered as a merchant, the ultimate goal of providing the service is not
profit, and those who benefit from this service cannot be considered as
customers. On the other hand, unlike advertisements related to the pro-
vision of health services, promotional and information activities that fa-
cilitate the right to access health carried out by healthcare professionals
or institutions and organizations that provide healthcare services can be
considered a part of healthcare services.

There are regulations regarding the ban on advertising in many laws
and regulations regarding the provision of health services and healthca-
re professionals. In this context, for example; in the relevant laws and
regulations, it is stated that healthcare professionals are prohibited from
advertising, professional organizations are tasked with preventing he-
althcare professionals from advertising, and healthcare professionals'
advertising or violating the rules of promotion is considered among the
behaviors that require disciplinary punishment.
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The Regulation on Promotion and Information Activities in Health
Services, issued by the Ministry of Health in 2023, made a clear distinc-
tion between promotion and information and advertising and set forth
the basic principles and principles regarding promotion and information
activities. The Regulation introduces regulations to ensure that promoti-
onal and informative activities regarding health services are carried out
in a manner to ensure the protection of personal data and privacy, and
regulate the use of visual content in these activities in detail. The Regula-
tion also provides for the supervision of promotional and informative
activities and sanctions for violations of the rules regarding these activi-

ties.

The Regulation, which introduces important regulations for the pro-
tection of fundamental rights and freedoms and the concretization of the
principles and rules to be followed in promotional and information acti-
vities, also contains some problems in terms of the legality of the admi-
nistration and the principles of legal certainty. From this perspective;
Updating and bringing together the scattered legislation regarding ad-
vertising, promotion and information in health services to cover all he-
althcare professionals and institutions and organizations providing he-
althcare services through a legal regulation will contribute to ensuring
legal certainty.

Key Words: Advertising, Health Service, Right to Health, Promotion,
Legality



1894 ISTANBUL DEPREMIi VE SANSUR

Dr. Ogr. Uyesi Ali TURAN*

Ozet

Alp-Himalaya deprem kusaginda yer alan tilkemizde tarihten bugii-
ne kadar ¢ok sik araliklarla siddetli depremler meydana gelmektedir.
Osmanli Devleti'nin bagkenti olup giiniimiiz Tiirkiye’sinin en miihim
sehirlerinden biri olan Istanbul da farkl tarihlerde gergeklesen siddetli
depremlere sahne olmustur. Ne yazik ki jeoloji uzmanlari, yakin bir ge-
lecekte yine Istanbul’da siddetli bir depremin meydana gelecegini tah-
min etmektedir. Istanbul’un giiniimiize en yakin olan son siddetli dep-
remi ise 1894 tarihinde olmustur. Cok sayida can kaybinin yasandig: bu
depremde Istanbul ve gevresinde biiyiik lgiide maddi hasar da meyda-
na gelmistir.

1894 Istanbul depremi, Osmanli Devleti'nin deprem konusunda yeni
adimlar atmasma vesile olmustur. Nitekim bu deprem sonrasinda ya-
banci sismologlar tilkeye davet edilmis ve resmi anlamda sismoloji ¢a-
lismalarina baglanmigtir. Ayni1 zamanda biri saraya biri de Rasathane-i
Amire’ye konulmak tiizere iki adet sismograf satin alinmustir.

1894 depreminin ilging yonlerinden biri de deprem sonrasinda basimn-
da ¢ikan haberler igin sansiir tatbikatina bagvurulmus olmasidir. Oyle ki
yapilan haberler sebebiyle bazi basin organlarina kapatma cezas: dahi
verilmistir. Yapilan haberler sebebiyle halkta korku ve panik havasinn
olugsmasi bu sansiir ve kapatma miieyyidelerine gerekce olarak goste-
rilmistir. Bu donemde gazetelerin depremle ilgili haberlerde “tahfif-i li-
san” (yumusak dil) kullanilmasi emredilmistir. Ayn1 zamanda depreme

Dr. Ogr. Uyesi, Inonii Universitesi Hukuk Fakiiltesi, Hukuk Tarihi Anabilim Dali,
Tiirkiye, e-posta: ali.turan@inonii.edu.tr, ORCID: 0000-0001-6563-6315.
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iliskin olarak asilsiz haberlere yer veren gazetelerin iilkeye sokulmas: da
yasaklanmustir. Hiikiimet, bu anlamda yiiriitmiis oldugu politikada
muvaffak olmus ve zamanla basinda kamuoyunun moralini yiiksek

tutmay1 hedefleyen yayinlara yer verilmistir.

Depremden sonra devletin ugrasmak zorunda oldugu meselelerden
biri de deprem sonrasinda ortaya atilan rivayetler olmustu. Gerek ba-
sinda ortaya gikan asilsiz haberler gerekse de deprem sonrasinda ortaya
atilan menfi rivayetler icin de biiyiik bir ugras verildigi goriilmektedir.

Bu ¢alismanin amaci, 1894 Istanbul depremini ve deprem sonrasinda
[stanbul basim ile yabanci basina tatbik edilen sansiirii tetkik etmekte-
dir. Bu amag dogrultusunda evvela bu depremin